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This memorandum clarifies and expands the previous guidance on Section
4(f). This information supersedes the current information in Chapter 26-2 of
the BDE Manual and 20-3 of the LRS Manual. The attached 4(f) Policy Paper
and Federal Register Notice of Net Benefit to Section 4(f) Properties will be
included in future updates of the BDE Manual and the LRS Manual.

Background

The information presented in the Section 4(f) Policy Paper is FHWA'’s official
policy on the applicability of Section 4(f) to various types of land and resources
and other Section 4(f) related issues. The paper is divided into three main
sections:  the Introduction, Section 4(f) Evaluation, and Section 4(f)
Applicability. The paper also includes Appendices, an Analysis of Case Law
and the Section 4(f) Evaluation Diagram. The introduction replaces and
considerably revises the former Section 4(f) Background and Section 4(f)
Evaluation sections of the 1989 document. This comprehensive overview
provides an organized approach to Section 4(f) and emphasizes key elements
of the Section 4(f) process. The Section 4(f) Applicability section is the heart
of the Policy Paper. It includes guidance, in question and answer format, on
the applicability of Section 4(f) to various situations often encountered in the
project development process.

The “Final Nationwide Programmatic Section 4(f) Evaluation and
Determination for Federal-Aid Transportation Projects That Have a Net Benefit
to a Section 4(f) Property” Notice in the Federal Register is a programmatic
evaluation that provides a procedural option for demonstrating compliance
with the statutory requirements of Section 4(f). It is in addition to the existing
nationwide programmatic evaluations, all of which remain in effect. This
action is intended to promote environmental stewardship by encouraging the
development of measures that enhance Section 4(f) properties and to
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streamline the Section 4(f) by reducing the time it takes to prepare, review and
circulate a draft and final individual Section 4(f) Evaluation

Applicability

The procedures in this memorandum are applicable to all Federally funded
State and Local Roads highway projects.

Contact the BDE at 217-782-7526 (for State projects) or BLRS at 217-782-
3805 (for Local Roads projects) if there are questions concerning this
information.

Engineer of Design and Environment WJJ )24'“"

Engineer of Local Roads and Streets

Attachments

Note: The attachments are available for download at the following:

www. environment.fhwa.dot.gov/projdev/4fpolicy.htm and

http://a257 .g.akamaitech.net/7/257/2422/01jan20051800/edocket.access.gpo.
gov/2005/05-7812.htm
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INTRODUCTION

Section 4(f) was created when the United States Department of Transportation (USDOT) was formed in
1966. It was initially codified at 49 U.S.C. 1653(f) (Section 4(f) of the USDOT Act of 1966) and only
applies to USDOT agencies. Later that year, 23 U.S.C. 138 was added with somewhat different
language, which applied only to the highway program. In 1983, Section 1653(f) was reworded without
substantive change and recodified at 49 U.S.C. 303. In their final forms, these two statutes have no real
practical distinction and are still commonly referred to as Section 4{f):

Wt js hereby declared fo be the national policy that special effort should be made to
preserve the nafural beauty of the countryside and public park and recreation lands,
wildlife and waterfow! refuges, and historic sites. The Secretary of Transportation shall
cooperate and consult with the Secretaries of the Interior, Housing and Urban
Development, and Agriculture, and with the States in developing transportation plans and
programs that include measures fo maintain or enhance the natural beauty of the fands
traversed. After the effective date of the Federal-Aid Highway Act of 1968, the Secretary
shall not approve any program or project (other than any project for a park road or
parkway under section 204 of this title} which requires the use of any publicly owned fand
from a public park, recreation area, or wildfife and waterfow! refuge of national, State, or
local significance as determined by the Federal, State, or local officials having Jjurisdiction
thereof, or any land from an historic site of national, State, or local significance as so
determined by such officials unless (1) there is no feasible and prudent alternative to the
use of such land, and (2) such program includes all possible planning to minimize harm
to such park, recreational area, wildlife and waterfow! refuge, or historic site resulting
from such use. In carrying out the national poficy declared in this section the Secretary,
in cooperation with the Secretary of the Inferior and appropriate State and local officials,
is authorized to conduct studies as to the most feasible Federal-aid routes for the
movement of motor vehicular traffic through or around national parks so as fo best serve
the needs of the traveling public while preserving the natural beauty of these areas.”

23U.8.C. 138

The Federal Highway Administration (FHWA) originally issued the Section 4(f) Policy Paper in September
1087. There was a minor amendment in 1989 adding two additional questions and answers. This 2005
paper provides updated comprehensive guidance on when and how to apply the pravisions of Section 4(f)
on FHWA projects that propose to use 4(f) land or resources. The information presented in this paper is
not regulatory, but is the official policy of FHWA on the applicability of Section 4(f) to various types of land
and resources and other Section 4(f) related issues. The paper creates no private right of action and its
guidance is not judicially binding on the FHWA.

Previous versions of this policy paper are no longer applicable. This issuance also rescinds the
November 15, 1989, Memorandum: Alternatives Selection Process for Projects Involving Section 4(f) of
the DOT Act, signed by Ali Sevin, Director of the Office of Environmental Policy, and by the creation of
Question and Answer 24, supersedes the August 22, 1994, Inferim. Guidance on Applying Section 4(f) On
Transportation Enhancement Projects and National Recreation Traifs.

Purpose of this Paper

This paper explains how Section 4(f) applies generally and to specific situations where resources meeting
the Section 4(f) criteria may be involved. Itis based on court decisions, experience and on policies
developed by FHWA and USDOT over the years. This paper serves as a guide for the applicability of
Section 4(f) for common project situations often encountered by FHWA Division Offices, State
Departments of Transportation and other partners.




For specific projects that do not completely fit the situations or parameters described in this paper, it is
advisable to contact the FHWA Division Office. In turn, the Division Office may contact the Washington
Headquarters' Office of Project Development and Environmental Review, the Resource Center
Environmental Technical Service Team, and/or the Office of the Chief Counsel. For more information on
Section 4(f) refer to the Environmental Guidebook (www.environment.thwa.dot.gov/guidebook/index.him)
and the FHWA Re: NEPA Community of Practice {http://nepa.fhwa.dot.gov).

Important Points
At the outset, a few important points about Section 4(f) must be understood.

« Section 4(f) Authority and Responsibility: Section 4(f) applies only to the actions of agencies
within the USDOT. While other agencies may have an interest in Section 4{f), the agencies
within the USDOT are responsible for applicability determinations, evaluations, findings and
overall compliance.

« Section 4(f) Applicability: Section 4(f) applies to any significant publicly owned public park,
recreation area, or wildlife and waterfow! refuge and any land from an historic site of national,
state or local significance.

« Public Ownership and Public Access Criteria: Section 4(f) applies to significant publicly
owned public parks and recreational areas that are open to the public, and to significant publicly
owned wildlife and waterfowl refuges, irrespective of whether these areas are open to the public
or not, since the “major purpose” of a refuge may make it necessary for the resource manager to
limit public access. When private institutions, organizations or individuals own parks, recreational
areas or wildlife and waterfowl refuges, Section 4{f) does not apply to these properties, even if
such areas are open to the public. If a governmental body has a permanent proprietary interest in
the land (such as fee ownership or easement), it is considered "publicly owned" and thus, Section
A(f) may be applicable. Section 4(f) also applies to all historic sites of national, state or local
significance, whether or not these sites are publicly owned or open to the public. Except in
unusual circumstances, only historic properties on or _eligible for inclusion on the National
Register of Histeric Places are protected under Section 4(f).

+ Significance Criteria: A publicly owned park, recreafion area or wildlife and waterfowl refuge
must be a “significant” resource for Section 4(f) to apply. Pursuant to 23 C.F.R. 771.135 (c), 4(f)
resources are presumed to be significant unless the official having jurisdiction over the site
concludes that the entire site is not significant. Even if this is done, FHWA must make an
independent evaluation to assure that the official’'s finding of significance or non-significance is
reasonable,

« Feasible and Prudent Criteria: Numerous legal decisions on Section 4(f) have resulted ina
USDOT policy that findings of “no feasible and prudent alternatives® and “all possible planning to
minimize harm”, must be well documented and supported. A feasible alternative is an alternative
that is possible to engineer, design and buiid. The leading United States Suprems Court case,
commonly known as Qverton Park, {Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402
{1871)), held that to find that an alternative (that avoids a 4(f) resource) is not “prudent” one must
find that there are unique problems or unusual factors involved with the use of such alternatives.
This means that the cost, social, economic and environmental impacts, and/or community
disruption resulting from such alternatives reach extraordinary magnitudes. One cah use a
totality of these circumstances to establish that these unique problems, unusual factors or other
impacts reach extraordinary magnitudes. FHWA has incorporated this decision into existing
regulations found at 23 C.F.R. 771.135(a)(2).

« Documentation and Coordination: The statute does not require the preparation, distribution or
circulation of any written document. The statute also does not contain a public comment element.
Other than the U.S. Departments of the Interior, Housing and Urban Development and




Agriculture, the statute also does not require or establish any procedures for coordinating with
either other agencies or the public. USDOT has developed departmental requirements for
documenting Section 4(f) decisions. For example, the requirements of DOT Order 5610.1C and
its predecessors have been incorporated into FHWA regulations. FHWA developed procedures
for the preparation, circulation and coordination of Section 4(f) documents in two places; 23 Code
of Federal Regulations (C.F.R.) Section 771.135, and FHWA's Technical Advisory, Guidance for
Preparing and Processing of Environmental and Section 4(f) Documents: T 6640.8A. Both of
these sources of information are available at the FHWA NEPA Project Development Website:
www.environment.fhwa.dot.gov/projdev/index.htm.

Two purposes of a written Section 4(f) evaluation are to establish an administrative record and to
ensure that FHWA has followed the regulatory and statutory requirements. The administrative
record is the agency’s written record that memorializes the basis for determining that there is no
feasible and prudent alternative to the use of the 4(f) resource and demonstrates that FHWA
used all possible planning and measures to minimize harm. Likewise, when circulated with the
NEPA document, it permits FHWA to obtain comments on avoidance alternatives and measures
to minimize harm.

If a Section 4(f) evaluation is legally challenged, it is reviewed in accordance with the
Administrative Procedure Act (APA) that provides judicial deference to USDOT actions. Under
the APA, the agency’s action must be upheld unless it is arbitrary, capricious, an abuse of
discretion or otherwise not in accordance with law (5 U.S.C. 706 (2)(A)). The court will review the
administrative record to determine whether FHWA complied with the elements of Section 4(f). If
an inadequate administrative record is prepared, the court will lack the required Section 4(f)
elements 1o review and, therefore, will be unable to defer to it (this is even truer if no Section 4(f)
Evaluation is prepared). While agency decisions are eniitled to a presumption of regularity and
courts are not empowered to substitute their judgment for that of the agency, courts will carefully
review whether the agency followed the applicable requirements.

Therefore, the administrative record should contain the following essential information:

1) The applicability or non-applicability of Section 4(f) to a property used by a project;

2) The coordination efforts with the officials having jurisdiction over or administering the land
{relative to significance of the land, primary use of the land, mitigation measures, etc.);

3} The location and design alternatives that would avoid the use altogether or minimize the
use and harm to the 4(f) land;

4y Analysis of impacts of avoidance and Section 4(f) use alternatives; and

5) All measures to minimize harm, such as design variations, landscaping and other
mitigation.

The Section 4(f) analysis process is diagramed in Appendix B.

« Other Laws and Requirements: There are often concurrent requirements of other Federal
agencies when 4(f} lands are involved in highway projects.’ 1t should be noted that Section 4(f)
has requirements that are independent from obligations found in these other authorities. In the
instance where more than one Federal law is applicable to the 4(f) resource, just because the
requirements of one law have been complied with, does not necessarily mean that Section 4{f) is

! Examples include: Compatibility determinations for the use of Tands in the National Wildlife Refuge System and the National
Park System, consistency determinations for the use of public lands managed by the Bureau of Land Management, deter-
minations of direct and adverse effects for Wild and Scenic Rivers under the jurisdiction of such agencies as the U.S, Fish and
Wildlife Service, National Park Service, Bureau of Land Management, and Forest Service, and approval of land conversions
covered by the Federal-aid in Fish Restoration and the Federal-Aid in Wildlife Restorztion Acts (the Dingell-Johnson and
Pittman-Robertson Acts), the Recreational Demonstration Projects and the Federal Property and Administrative Service (Surplus
Property} Acts, and Sectien 6(f) of the Land and Water Conservation Fund Act.




also satisfied. FHWA must demonstrate compliance with all the different requirements of
applicable law in addition to its Section 4(f) responsibility.

Project mitigation required by other substantive laws can help FHWA satisfy the requirement that
a project include all possible planning to minimize harm to a 4(f) resource if it is used. A good
example of this is the terms of the Memorandum of Agreement (MOA) with the State Historic
Preservation Officer (SHPQ) or Tribal Historic Preservation Officer (THPO) when an historic
property is adversely affected (under Section 106 of the National Historic Preservation Act} by a
FHWA project. Nevertheless, if more reasonable measures to minimize harm to the 4(f) resource
can be faken, simply complying with another statutes mitigation measures is not enough.

SECTION 4({f) EVALUATION

When a project proposes to use resources protected by Section 4(f), a Section 4(f) evaluation must be
prepared. The following information provides guidance on the key areas of a Section 4(f) evaluation.

Section 4(f) Evaluation Format and Approval

The Section 4(f) evaluation may be developed and processed as a stand-alone document, as in the case
of a categorical exclusion (CE) determination, or incorporated into an environmental assessment (EA) or
environmental impact statement (EIS) as a separate section of those documents. The format and content
for these evaluation documents are addressed in the FHWA Technical Advisory T 6640.8a, Guidance for
Preparing and Processing of Environmental and Section 4(f) Documents, October 30, 1987
(www.envirgnment.fhwa.dot.gov/projdev/impTAB640.htm).

The EHWA Division Office or the Federal Lands Highway Division approves all Section 4(f) evaluations.
Prior to Division Office approval, all final Section 4(f) evaluations must undergo legal sufficiency review in
accordance with 23 C.E.R. 771.135(k). It is advisable and strongly recommended that the Division Office
provide copies of the administrative or pre-draft Section 4(f) evaluation to the appropriate legal staff for
preliminary review instead of submitting only the pre-final evaluation for legal sufficiency review.

Alternatives Analysis

The intent of the Section 4(f} statute and the policy of the USDOT is to avoid the use of significant public
parks, recreation areas, wildlife and waterfow! refuges and historic sites as part of a project, unless there
is no feasible and prudent alternative to the use of such fand.? In order to demonstrate that there is no
feasible and prudent alternative to the use of 4(f) land, the evaluation must address both location
alternatives and design shifts that totally avoid the 4(f} land. As noted before, supporting information
must demonstrate that there are unique problems or unusual factors involved with the alternatives that
avoid the use of 4(f) land, such as findings that these alternatives result in costs, environmental impacts
or community disruption of extraordinary magnitudes. Likewise, design shifts that cannot totally avoid use
but that minimize the impact, must also be employed unless they are not feasible and prudent.

The Section 4{f) evaluation must address the purpose and need of the project. The need must be
sufficiently explained and be consistent with the need set forth in any concurrent National Environmental
Policy Act (NEPA) documentation. The Section 4(f} evaluation may reference the purpose and need
included in a NEPA document, without reiteration, when the evaluation is included as a chapter of the
document. Any alternative that is determined to not meet the need of the project, including the no-build
alternative, is not a feasible and prudent alternative®. The evaluation must include this analysis.

2 «Gignificance” of one of these types of properties is presumed unless an official with jurisdiction determines that the entire site
is not significant. '

3 Alaska Center for Environment v. Armbrister, 131 F3d 1285, 1288 (Sth Cir. 1987); Arizona Past and Future Foundation v.
Lewis, 722 F2d 1423, 1428 (Sth Cir. 1983); Hickary Neighborhopd Defense League v. Skinner, 910 F.2d 156, 163 (4th Cir.
1990); Eagle Foundation. Fne. v. Dote, 813 F.2d 798, 804 (7th Cir. 1987), Commiftee to Preserve Boomer Lake Park v. USDOT,




it is important to point out that the standard for evaluating alternatives under NEPA and the standard for
evaluating alternatives under Section 4(f) are different. In general, under NEPA, FHWA can advance to
detailed study any reasonable alternative, among a range of alternatives, as long as there is sufficient
information that shows a well-reasoned decision to include that &lternative. However, under Section 4(f),
if there is a feasible and prudent afternative that avoids the use of a 4(f) resource, among alternatives that
use a 4(f) resource, the alternative that must be selected is the one that avoids the 4(f) resource.

Likewise, the test under NEPA, to eliminate a reasonable alternative is based on a number of
independent factors or a totality of cumulative factors. However, simply because under NEPA an
alternative (that meets the purpose and need) is determined to be unreasonable, does not by definition,
mean it is imprudent under the higher substantive test of Section 4(f). Therefore, it is possible for an
alternative that was examined but dismissed during the preliminary NEPA alternative screening process
to still be a feasible and prudent avoidance alternative under Section 4(f). In other words, there is more
room to reject alternatives as unreasonable under NEPA than there is to find those same alternatives are
imprudent under Section 4(f).

Feasible and Prudent Standard

The first test under Section 4(f) is to determine which alternatives are feasible and prudent. An
alternative is feasible if it is technically possible to design and build that alternative. The second part of
the standard involves determining whether an alternative is prudent or not, which is more difficult to
define.

An alternative may be rejected as not prudent for any of the following reasons:

1) It does not meet the project purpose and need,

2} ltinvolves extracrdinary operational or safety problems,

3) There are unique problems or truly unusual factors present with it,

4) It results in unacceptable and severe adverse social, economic or other environmental impacts,

5) It would cause extraordinary community disruption,

6) It has additional construction costs of an extraordinary magnitude, or

7) There is an accumulation of factors that collectively, rather than individually, have adverse
impacts that present unique problems or reach extracrdinary magnitudes.

Where sufficient analysis demonstrates that a particular alternative is not feasible and prudent, the
analysis or consideration of that alternative as a viable alternative comes to an end. If all alternatives use
land from 4(f) resources, then an analysis must be performed to determine which alternative resulis in the
least overall harm to the 4(f) resources. If the net harm to 4(f) resources in all the alternatives is equal,
then FHWA may select any one of them. In other words, if the project proposes to use similar amounts of
similar 4(f) resources, there is no alternative that would cause the least overall harm. In either situation, it
is essential that the agency having jurisdiction over the 4(f) resource be consulted.

It should be noted that the net harm analysis is governed by all the possible mitigation that could be done
to minimize harm to the 4(f) resource. The net harm should be determined in consultation with the
agency having jurisdiction over the resource or, in the case of historic sites, the State Historic
Preservation Officer (SHPO) or Tribal Historic Preservation Officer (THPQ), as appropriate. By including
mitigation, impacts on the 4(f) property could be reduced or eliminated. The alternative that results in the
least net harm must be selected.

Not all uses of 4(f) resources have the same magnitude of impact and not all 4(f) resources have the
same quality. A qualitative evaluation is required. For example, evaluation of the net impact should
consider whether the use of the 4(f) property involves:

4F.3d 1543, 1550 (10th Cir. 1993); Druid Hills v. FHWA, 772 F.2d 700 (11" Cir. 1985); Ringsred v. Dole, 828 F.2d 1300,
1304 (8th Cir. 1987).




1) Alarge taking or a small faking in relation to the overall size of the resource, or

2) Shaving an edge of a property as opposed to cutting through its middle, or

3) Altering part of the land surrounding an historic building rather than remaving the building itself, or
4) Examining the key features of the A(f) resource, or

5) Anunused portion of a park rather than a highly used portion.

When different alternatives propose to use different 4(f) resources, the importance of the resources must '
be considered. For example, three marginal acres of a large park may be less important than one acre of
a smaller city park. To provide support for these complex evaluations, the officials with jurisdiction over
the 4(f) resources should be consulted and their opinions memorialized in the administrative record.

As Congress gave 4(f) resources paramount importance, care should be taken to apply consistent
standards throughout the length of any given project. For example, it would be inconsistent to accept a
restricted roadway cross section in order to reduce the project costs or to gain a minimal safety benefit,
when at other locations on the same project this restricted roadway cross section is rejected as
unacceptable in order to avoid a park. This same concept should be applied between projects as well.

Examples of the Alternative Selection Process

One of the most difficult areas of analysis is the evaluation of alternatives, and their impacts on both 4(f)
and non-4(f) resources, and then deciding which alternative to select. Issues such as, what role does
mitigation play in selecting alternatives, what to do if there are multiple 4(f) properties used and how other
important resources in the project vicinity should be considered, make this area of analysis complex. Itis
essential to document the reasoning for dismissing an alternative as well as the reasoning for selecting
an alternative. This documentation will become a key part of the administrative record. To address some
of these scenarios, consider the following three project examples. Also, refer to the summary table on
Page 7, following this discussion.

On project 1, Alternatives C and D are determined not to be feasible and prudent. While these
alternatives may or may not use land from a 4(f} resource, it is immaterial since they simply cannot be
built. Thus, no furthier analysis of C or D is warranted. Since Alternatives A and B are feasible and
prudent and because B does not use land from a 4{f) resource, Alternative B must be selected. Itis not
necessary to determine the relative harm that Alternative A has on the 4(f} resources, because Bis a
feasible and prudent avoidance alternative.

On project 2, Alternatives C and D are determined not to be feasible and prudent. No further

consideration need be given these alternatives. Of the remaining feasible and prudent alternatives, both
Alternatives A and B use land from 4(f) resources. FHWA can approve only the feasible and prudent
alternative that has the least overall harm to the 4(f) resource. Here, B must be selected since the harm
to 4(f) resources is the least. When there are multiple alternatives that use a 4(f) resource, it should be
noted that simply because an alternative uses more acreage, that might nat be the greatest Section 4(f}
use. in conclusion, to determine which alternative has the least harm, one should evaluate the
importance of the 4(f) resource, the potential for mitigation and confer with the official(s) with jurisdiction
over the 4{f) resource.

On project 3, all the build alternatives use 4(f) resources, such that there are no feasible and prudent
alternatives that avoid the 4(f) resources. As ali four alternatives use 4(f) land, one needs to evaluate the
impacts both to 4(f) and non-4(f) resources to selact the prudent and least overall harm alternative.
Among the 4 alternatives, A and B have aimost equal Section 4(f) net impacts but more impacts than
Alternatives C and D, so neither A nor B can be selected. However, between Alternatives C and D, C has
more Section 4(f) impacts than D. Therefore, usually one must choose Alternative D as illustrated in the
example in project 2 above. There are times; however, that there will be additional important non-Section
4(f) environmental impaets that must go into the equation of what is the prudent aiternative. If Alternative
C has slightly higher Section 4(f) impacts than Alternative D, but there are additional important
environmental impacts associated with Alternative D (that Alternative G does not have), it rmay be more
prudent to choose Alternative C. Examples of non-4(f) resources could be an endangered species or




critical habitat being taken, CERCLA or superfund site problems, the elimination of valuable wetlands,
and/or major environmental justice issues. In this instance, the prudent decision is the one that causes
the overall least harm to all environmental resources, both 4(f) and non-4(f) resources. Section 4{f) plays
a significant role in this decision-making process but in total, the prudent choice here is not the alternative
that uses the least amount of 4(f) praperty. Therefore, Alternative C would he advanced. The courts
have accepted this totality of impacts analysis™.

Project Alternative Feasible and ! Uses 4(f) " Relative Net Harm to Section 4(f) |
. Prudent ? Land? Land After Mitigation :
Alternative? : 1
A Yes . Yes | _ NA? i
B o Yes . MNo o  Neme
A Yes | NYes i Greater
e B Yes | Yes i . Lesser .
2 ol No |  Yes(NA)® NAP !
D No i No(NA)® NA® |
: A (NA)® " Yes i EqualtoB,butmorethanCorD .
.__.B_ T T Yes U EqualtoAbutmorethanCorD
‘ o Yes " "Harm to 4(f) greater than alt. D, |
3 : i . but with less overall impactsto |
‘ | ‘ | important resources i
D : ! Yes * Harm to 4(f) less but with more }
. ) : \

_.overall impacts

* In project 1, there is a feasible and prudent alternative, which does not use Section 4(f) protected property (Alt. B). Any
alternative which uses Section 4(f) protected praperty must be eliminated from further consideration.

b gince this alternative is not feasible and prudent, it should be eliminated from further consideration. Whether Section 4(f)
land is used and the relative harm to Section 4(f) protected properties are no longer relevant factors.

¢ Since all alternatives use 4 (f) resources, & prudent and feasible avoidance alternatives analysis is not required.
Measures to Minimize Harm and Mitigation

In addition to determining that there are no feasible and prudent alternatives to avoid the use of 4(f)
resources, the project approval process requires the consideration of “all possibie planning to minimize
harm® on the 4(f} resource. Minimization of harm entails both alternative design modifications that iessen
the impact on 4{f) resources and mitigation measures that compensate for residual impacts. Minimization
and mitigation measures should be determined through consultation with the official of the agency owning
or administering the resource. Neither the Section 4(f) statute nor reguiation requires the replacement of
4(f) resources used for highway projects, but this option is appropriate under 23 C.F.R. 710.509 as a
mitigation measure for direct project impacts.

Mitigation measures involving public parks, recreation areas, or wildlife and waterfowl refuges may
involve a replacement of land and/or facilities of comparablie value and function, or monetary

* Hickory Neighbothood Defense League v. Skinner, 910 F.2d 159, 163 {4th Cir. 1990); Eagle Foundation, Inc. v. Dole, 813 F.2d
798, 805 (7th Cir, 1987); Louisjana Env. Scciety. Inc. v, Dole, 707 F.2d 116, 122 (5th Cir. 1983); Committee to Preserve Boomer
Lake Park v. USDOT, 4 F.3d 1543, 1550 (10th Cir. 1993).




compensation, which could be used to enhance the remaining land. Mitigation of historic sites usually
consists of those measures necessary to preserve the historic integrity of the site and agreed fo in
accordance with 36 G.F.R. Part 800, by FHWA, the State Historic Preservation Officer (SHPO) or the
Tribal Historic Preservation Officer (THPQ), and as appropriate, the Advisory Council on Historic
Preservation (ACHP). In any case, the cost of mitigation should be a reasonable public expenditure in
light of the severity of the impact on the A(f) resource in accordance with 23 C.F.R. 771 .105(d). Section
6(f) of the Land and Water Conservation Fund Act has its own mitigation reguirements, but as noted
before, these can be part of the 4(f) minimization requirement if the resource cannot be avoided®.

Coordination

Preliminary coordination prior to the circulation of the draft Section 4(f) evaluation should be
accomplished with the official(s) of the agency owning or administering the resource, the Department of
Interior (DOI) and, as appropriate, the Departments of Agriculture (USDA) and Housing and Urban
Development (HUD). The preliminary coordination with DO! and HUD should be either at the appropriate
field office or at the regional level. The preliminary coordination with USDA should be with the
appropriate National Forest Supervisor. There should be coordination with USDA whenever a project
uses land from the National Forest System. Since the Housing and Urban Rural Recovery Act of 1983
repealed the use restrictions for the Neighborhood Facilities Program authorized by Title VI of the HUD
Act of 1965 and the Open Space Program authorized by Title Vil of the Housing Act of 1961, the number
of instances where coordination with HUD should be accomplished has been substantially reduced.
Coordination with HUD should eccur whenever a project uses a 4{(f) resource where HUD funding (other
than the above) had been utilized.

If any issues are raised by these agencies resulting from the circulation of the draft Section 4{f)
evaluation, follow up coordination must be undertaken to resolve the issues. In most cases the agency's
response will indicate a contact point for the follow up coordination. However, case law indicates that if
reasonable efforts to resolve the issues are not successful (one of these agencies is not satisfied with the
way its concerns were addressed) and the issues were disclosed and received good-faith attention from
the decision maker, FHWA has met the procedural obligation under Section 4(f) to consult with and obtain
the agency's comments. Section 4(f) does not require more.

Programmatic Section 4(f) Evaluations

As an alternative to preparing an individual Section 4(f) evaluation, FHWA may, in certain circumstances
utilize a programmatic evaluation. Under a programmatic Section 4(f) evaluation, certain conditions are
laid out such that, if a project meets the conditions it will satisfy the requirements of Section 4(f) that there
is no feasible and prudent alternative and that the project includes all possible planning to minimize harm.
These conditions generally relate to the type of project, the severity of impacts to 4(f) property, the
evaluation of alternatives, the establishment of a procedure for minimizing harm to the 4(f) resource,
adequate coordination with appropriate entities and the NEPA class of action. Programmatic Section 4(f)
statements have certain elements in common; (1) they involve projects with typical and fimited range of
alternatives: and (2) the official having jurisdiction over the land agrees with the use evaluation and the
proposed mitigation. Programmatic evaluations can be nationwide, region-wide, or statewide. The
development of statewide or regional programmatic evaluations must be coordinated with the Office of
Project Development and Environmental Review and the Office of Chief Counsel.

S State and local govermments often obtain grants through the Land and Water Conservation Fund Act to acguire or make
improvements to parks and recreation areas. Section 6(f) of this Act prohibits the conversion of property acquired or developed
with these grants to a non-recreational purpose without the approval of the Department of the Interior's (DOT) National Patk
Service. Section 6(f) directs DOT to assure that replacement lands of equal value, location and usefulness are provided as
conditions to such conversions. Consequently, where conversions of Section 6(f} lands are proposed for highway projects,
replacement lands will be necessary, Regardless of the mitigation proposed, the Section 4(f) evaluation should document the
National Park Service's tentative position relative to Section 6(f) conversion.




There are currently four approved Nationwide Programmatic Section 4(f) Evaluations. These evaluations
are found at the links provided below to the FHWA Environmental Guidebook and the Project
Development Website; ‘

1) Programmatic Section 4(f) Evaluation and Approval for FHWA Projects that Necessitate the Use
of Historic Bridges. This evaluation sets forth the basgis for approval that there are no feasible and
prudent alternatives to the use of certain historic bridge structures to be replaced or rehabilitated
with Federal funds and that the projects include all possible planning to minimize harm resulting
from such use.

(www._environ ment fhwa.dot.gov/quidebook/vol2/doc15i.pdf and
www.environment.fhwa.dot.qov/proidevabridqe.htm)

2) Final Nationwide Section A(f) Evaluation and Approval for Federally-Aided Highway Proiects with
Minor Involvements with Public Parks, Recreation Lands, and Wildlife and Waterfowl Refuges.
This programmatic evaluation is applicable for projects that improve existing highways and use
minor amounts of publicly owned public parks, recreation lands, or wildlife and waterfowl refuges
that are adjacent to existing highways.

(www.environment.fhwa.dot.qov/quidebook/volzldoc‘l 5q.pdf and
www.emrironment.fhwa.dot.qov/pfoideVMmearks.h‘[m)

3) Final Nationwide Section 4(f) Evaluation and Approval for Federally-Aided Highway Projects with
Minor Involvements with Historic Sites. This programmatic evaluation has been prepared for
projects that improve existing highways and use minor amounts of land {including non-historic
improvements thereon) from historic sites that are adjacent to existing highways where the effect
is determined nct to be adverse.

(Www.environmen‘t.fhwa.dot.qov/quidebook!volZfdoc1 5e.pdf and
www.environment.fhwa.dot.qow‘proidevi4fmhist,htm)

4) Section 4(f) Statement and Determination for Independent Bikeway or Walkway Construction
Projects. This 1977 negative declaration applies to hikeway and/or walkway projects that require
the use of land from Section 4({f) resources.
(www.environment.fhwa.dot.qov!quidebook!vol2/doc1 5m.pdf and
www.environment.fhwa.dot.qov/proidevl4fbikewavs.htm)

The fact that these programmatic Section 4(f) evaluations are approved does not mean that these types
of projects are exempt from or automatically comply with the requirements of Section 4(f). Section 4{f)
does, in fact, apply to each of the types of projects addressed by these programmatic evaluations.
Furthermore, the programmatic Section 4(f) does not relax the Section 4(f) standards of feasible and
prudent and minimization of harm. The FHWA Division Administrator or Division Engineer is responsible
for reviewing each individual project to determine that it meets the criteria and procedures of the specific
programmatic Section 4(f) evaluation. The FHWA Division Administrator's or Division Engineer's
determinations will be thorough and will clearly document the items that have been reviewed. The written
analysis and determinations will be combined in a single document, placed in the project record and will
be made available to the public upon request. This programmatic evaluation will not change the existing
procedures for project compliance with the National Environmental Policy Act (NEPA) or with public
involvement requirements.

Programmatic Section 4(f) evaluations streamline the documentation and approval process and amount
of interagency coordination that is required for an individual Section 4(f) evaluation. Draft and final
evaluations do not need to be prepared and FHWA legal sufficiency review is not required. Interagency
coordination is required only with the official(s) with jurisdiction and not with DOI, USDA, or HUD (unless
the Federal agency has a specific action to take, such as DO approval of a conversion of land acquired
using Land and Water Conservation Funds).




Section 4(f) Applicability

The following questions and answers provide guidance on the applicability of Section 4(f) to various types
of land, resources and project situations. The examples represent FHWA's policy on the situations most
often encountered in the project development process. For advice on specific situations or issues not
covered in this paper, the FHWA Division Office should be consulted, and if necessary the Division Office
can contact the Washington Headquarters Office of Project Development and Environmental Review
and/or the Office of the Chief Counsel. An analysis of Section 4(f) case law as it relates to many of the
following situations and examples is included in Appendix A, for your information.

1. Use of Resources

Question A: What constitutes a "use" of land from a publicly owned public park, public recreation area,
wildlife refuge and waterfowl refuge or historic site?

Answer A: Section 4(f) “use” is defined and addressed in the FHWA/FTA Regulations at 23 C.F.R.
771.135(p). A "use" occurs when:

1) Land from a 4(f) site is permanently incorporated into a transportation facility,

2) There is a temporary occupangy of land that is adverse in terms of the Section 4(f) statute's
preservationist purposes (23 C.F.R. 771.135(p)(7)), or

3) When there is a constructive use of land (23 C.F.R. 771 A35(p)2)).

Land will be considered permanently incorporated into a transportation project when it has been
purchased as right-of-way or sufficient property interests have been otherwise acquired for the purpose of
project implementation. For example, a “permanent easement” which is required for the purpose of
project construction or that grants a future right of access onto 4(f) property, such as for the purpose of
routine maintenance by the transportation agency, would be considered a parmanent incorporation of
land into a transportation facility.

Project activities involving the restoration, rehabilitation or maintenance of highways, bridges or other
eligible transportation facilities (23 C.F.R. 771.135(f)} that are on or eligible for the National Register of
Historic Places will not "use” land from these 4(f) resources when the project does not adversely effect
(under Section 106 of the National Historic Preservation Act) the historic qualities of the facility for which it
was determined eligible for the National Register of Historic Places, and the State Historic Preservation
Officer has been consulted and does not object to the finding of no historic properties adversely affected
(see also Question 4). :

Question B: How is "constructive use" defined and determined?

Answer B: 23 C.F.R. 771.135(p) defines what a constructive use is. FHWA has identified certain project
situations where a constructive use will occur and when a constructive use will not occur (see 23 CFR
774.135(p)(4) and (5)). Constructive use is only possible in the absence of permanent incorporation or
temporary occupancy of the type that constitutes a use of 4{f) land by a transportation project.
Constructive use only oceurs in those situations where, including mitigation, the proximity impacts of a
project on the 4(f) property are so severe that the activities, features or attributes that qualify the property
or resource for protection under Section 4(f) are substantially impaired. Substantial impairment occurs
when the activities, features or atiributes of the 4(f) property are substantially diminished (23 C.F.R.
771.135(p)(2)), which means that the value of the resource in terms of its Section 4(f) significance will be
meaningfully reduced or lost. The degree of impact and impairment should be determined in consultation
with the officials having jurisdiction over the resource.

An example of such an impact might be the traffic noise resulting from a new or improved highway facility
proposed near an amphitheater that substantially interferes with the use and enjoyment of the noise-
sensitive resource, and the conditions set forth in 23 C.F.R. 771.135(p) are satisfied. For additional
information on noise, piease refer io FHWA noise regulations at 23 C.F.R. 772.
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Constructive use determinations will be rare®. The impacts outlined in 23 C.F.R. 771.135(p)(4), Involving
projects adjacent to or in the proximity of 4(f) resources should be carefully examined. If itis determined
that the proximity impacts do not cause a substantial impairment, FHWA can reasonably conclude that
there is no constructive use. FHWA has determined that certain impacts constitute a constructive use
and that others do not (see 23 C.F.R. 771.135(p){4} and (5)). Environmental documents should of course
contain the analysis of any potential proximity effects and consider whether or not there is substantial
impairment to a 4(f) resource. Except for responding to review comments in environmental documents,
which specifically address constructive use, the term "constructive use” need not be used. Where a
constructive use determination is likely, the FHWA Division Office must consult with the Headquarters
Office of Project Development and Environmental Review during development of the preliminary-draft
Section 4(f) evaluation.

Question C: When does temporary occupancy of a 4(f) resource result in a 4(f) use?

Answer C: In general, Section 4(f) does not apply to the temporary occupancy, including those resulting
from a right-of-entry, construction, other temporary easements or short-term arrangements, of a
significant publicly owned public park, recreation area or wildlife and waterfow! refuge, or any significant
historic site where temporary occupancy of the land is so minimal that it does not constitute a use within
the meaning of Section 4(f).

A temporary occupancy will not constitute a use of 4(f) resource when all of the conditions set forth in 23
C.F.R. 771.135(p)(7} are met:

(1) Duration (of the occupancy) must be temporary, i.e., less than the time needed for construction of
the project, and there should be no change in ownership of the land;

(2) Scope of the work must be minor, i.e., both the nature and the magnitude of the changes to the
4(f) resource are minimal;

(3) There are no anticipated permanent adverse physical impacts, nor will there be interference with
the activities or purpose of the resource, on either a temporary or permanent basis;

(4} The land being used must be fuily restored, i.e., the resource must be returned to a condition
which is at least as good as that which existed prior to the project; and

(5) There must be documented agreement of the appropriate Federal, State, or local offictals having
jurisdiction over the resource regarding the above conditions.

In the situation where a project does not meet all of the above criteria, the temporary occupancy will be
considered a use of the 4(f) resource and the appropriate Section 4(f) analysis will be required.

2. Public Parks, Public Recreation Areas and Wildlife and Waterfowl Refuges

Question A: When is publicly owned land considered to be a park, recreation area or wildlife and
waterfow! refuge and who makes this determination?

Answer A: Publicly owned land is considered to be a park, recreation area or wildlife and waterfow!
refuge when the land has been officially designated as such by a Federal, State or local agency and the
officials of these governmental entities, having jurisdiction over the and, determine that one of its major
purposes and functions is for park, recreation or as a refuge. Incidental, secondary, occasional or
dispersed park, recreational or refuge activities do not constitute a major purpose.

For the most part the "officials having jurisdiction” are the officials of the égency owning or administering
the land. There may be instances where the agency owning or administering the fand has delegated or

® The FHWA’s constructive use policy was formalized in regulation on April 1, 1991, with the addition of paragraph (p) to 23
C.F.IR. 771.135. The November 12, 1985, memorandum from Mr. Ali F. Sevin, Director of the Office of Environmental Policy
to the Regional Federal Highway Administrators is no longer applicable.
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relinguished its authority to another agency, via an agreement on how some of its land will function or be
managed. FHWA will review this agreement and determine which agency has authority on how the land
functions. If the authority has been delegated or relinquished to another agency, that agency must be
contacted to determine the major purpose(s) of the land. Management plans that address or officially
designates the major purpose(s) of the property should be reviewed as part of this determination. After
consultation, and in the absence of an official designation of purpose and function by the officials having
jurisdiction, FHWA will base its decision on its own examination of the actual functions that exist.

The final decision on applicability of Section 4(f) to a particular property or type of land is made by FHWA,
In reaching this decision, however, FHWA will rely on the official having jurisdiction over the resource to
identify the kinds of activities and functions that take place, and that these activities constitute a major
purpose. Documentation of the determination of non-applicability should be included in the environmental
document or project record.

Question B: How should the significance of public parks, recreation areas and wildlife and waterfow!
refuges be determined?

Answer B: "Significance” determinations, on publicly owned land considered to be parks, recreation
areas or wildlife and waterfowl refuges, pursuant to Answer 2 A above, are made by the Federal, State, or
local officials having jurisdiction over the land. As discussed above, the "officials having jurisdiction” are
officials of the agency owning or administering the land. For certain types of 4(f} resources, more than
one agency may have jurisdiction or interest In the property.

Except for certain multiple-use land holdings, discussed in Question 6, significance determinations must
consider the entire property and not just the portion of the property proposed for use by the project. The
meaning of the term "significance”, for purposes of Section 4(f), should be explained to the officials having
jurisdiction. Significance means that in comparing the availability and function of the park, recreational
area or wildlife and waterfowl refuge, with the park, recreation or refuge objectives of the community or
authority, the resource in question plays an important role in meeting those objectives. Management
plans or other official forms of documentation regarding the land, if available and up-to-date, are
important in this determination. If a determination from the official with jurisdiction cannot be obtained,
and a management plan is not available or does not address significance of the 4(f) land, it will be
presumed to be significant until FHWA reviews the determination and reaches a different conclusion. Al
determinations, whether stated or presumed, are subject to review by FHWA for reasonableness.

Question C: Are publicly owned parks and recreation areas, which are significant but not open to the
public as a whole, subject to the requirements of Section 4(f)?

Answer C: The requirements of Section 4(f) would apply if the entire public park or public recreation area
permits visitation by the general public at any time during the normai operating hours of the facility.
Section 4(f) would not apply when visitation is permitted to only a select group and not the entire public.
Examples of select groups include residents of a public housing project; military and their dependents
{see also Question 11 B); students of a school; and students, faculty, and alumni of a college or
university. FHWA does, however, strongly encourage the preservation of such parks and recreation
areas; even though they may not be open to the general public.

It should be noted that wildlife and waterfowl refuges have not been included in this discussion. The
statute uses the modifying term public to parks and recreation areas and, therefore, the "open to the
public” requirement only applies to park and recreational area lands. Many wildlife and waterfowl refuges
allow public access, while others may not, especially during certain times or seasons of the year. In
these cases, the publicly owned resource should be examined by the FHWA Division Office to determine
that the primary purpose of the property and resource is for wildlife or waterfow! refuge and not for other
non-Section 4(f) activities (see also Question 20).
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Question D: When does an easement or lease agreement with a governmental body constitute "public
ownership"?

Answer D: Case law holds that land subject to a public easement in perpetuity can be considered
publicly owned land for the purpose the easement exists. Under special circumstances, lease
agreements may also constitute a permanent and proprietary interest in the land. Such lease

agreements must be determined on a case-by-case basis and such factors as the term of the lease, the
understanding of the parties to the lease, cancellation clauses and the like should be considered. Any
questions on whether or not the leasehold or other interest constitutes public ownership should be
referred to the Federal Highway Administration Division Office, and if necessary the FHWA Division Office
should consult with the Washington Headquarters Office of Project Development and Environmental
Review and the Office of the Chief Counsel.

3. Historic Sites
Question A: How is the significance (for Section 4(f) purposes) of historic sites determined?

Answer A: Pursuant to the National Historic Preservation Act (NHPA), the FHWA Federal Lands
Highway Division {for Federal-lands projects) or FHWA Division in cooperation with the Applicant, L.e.
State Department of Transportation (for Federal-aid projects) consults with the State Historic Preservation
Officer (SHPQ) or Tribal Historic Preservation Officer (THPO) and if appropriate, with local officials to
determine whether a site is on or eligible for the National Register of Historic Places. In case of doubt or
disagreement between FHWA and the SHPO or THPO, a request for a determination of eligibility may be
made to the Keeper of the National Register. A third party may also seek the involvement of the Keeper
through the Advisory Council on Historic Preservation (ACHP) for a determination of eligibility,

For purposes of Section 4(f), an historic site is significant only if it is on or eligible for the National
Register, unless FMWA determines that the application of Section 4(f) is otherwise appropriate. If an
historic site is determined not to be on or eligible for the National Register, but an official (such as the
Mayor, President of the local historic society, etc.) formally provides information to indicate that the
historic site is of local significance, FHWA may determine that it is appropriate to apply Section 4(f} in that
case. In the event that Section 4(f) is found inapplicable, the FHWA Division Office should document the
basis for not applying Section 4(f). Such documentation might include the reasons why the historic site
was not eligible for the National Register,

Question B: Does Section 4(f) apply when there is an adverse effect determination under the regulations
implementing Section 106 of the National Historic Preservation Act (NHPA) (36 C.F.R. 800.5)7

Answer B: FHWA's determination of adverse effect under 36 C.F.R. 800.5
(www.achp.gov/work106.htmi) does not mean that Section 4(f) automatically applies, nor should it be
presumed that the lack of an adverse effect finding (no historic properties adversely affected) means that
Section 4(f) will not apply. When a project permanently incorporates land of an historic site, with or
without an adverse affect, Section 4(f) applies. However, if a project does not physically take
(permanently incorporate) historic property but causes an adverse effect, one must assess the proximity
impacts of the project in terms of the potential for “constructive use” (see also Question 1 B). This
analysis must determine if the proximity impact(s) will substantially impair the features or attributes that
contribute to the National Register eligibility of the historic site or district. If there is no substantial
impairment, notwithstanding an adverse effect determination, there is no constructive use and Section
4(f) requirements do not apply. Substantial impairment should be determined in consultation with the
SHPO and/or THPO and thoroughly documented in the project record. The determination of Section 4(f)
applicability is ultimately FHWA's decision.

As an example of a situation in which there is a Section 108 adverse effect but no Section A(f} use,
consider a transportation enhancement project where an abandoned National Register listed bus station
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will be rehabilitated. Rehabilitation for public use will require consistency with the American with

Disabilities Act (ADA). The incorporation of ramps or an elevator will meet the definition of an adverse
affect, however, there is no permanent incorporation of land into a transportation facility and all parties
agree that the rehabilitation will not substantially impair the property. Therefore, Section 4{f) would not

apply.

An example of a Section 4(f) use without a Section 106 adverse effect involves a project on existing
alignment, which proposes minor improvements at an intersection. To widen the roadway sufficiently, a
small amount of property from an adjacent Section 106 property will be acquired, but the significance of
the Section 106 resource is such that the SHPO concurs in EHWA'’s determination of no adverse effect.
However, the use of the property will permanently incorporate property of the historic site into a
transportation facility and Section A(f) will apply. This project situation may be evaluated using the
Nationwide Section 4(f) Evaluation and Approval for Federally-Aided Highway Projects with Minor
Involvermnents with Historic Sites (www.environment.fhwa.dot.qowquidebook/volzldoc'i5e.pdf), as long as
the class of action is not an EIS.

Question C: How does Section 4(f) apply in historic districts on of eligible for National Register?

" Answer C: Within a National Register (NR) listed or eligible historic district, Section 4(f) applies to the

use of those properties that are considered contributing to the eligibility of the historic district, as well as
any individually eligible property within the district. It must be noted generally, that properties within the
bounds of an historic district are assumed to contribute, unless it is otherwise stated or they are
determined not to be. For those properties that are not contributing elements of the district or individually
significant, the property and the district as a whole must be carefully evaluated to determine whether or
not it could be used without substantial impairment of the features or attributes that contribute to the NR
eligibility of the historic district.

The proposed use of non-historic property within an historic district which results in an adverse effect
under Section 106 of the NHPA will require further consideration to determine whether or not there may
be a constructive use. [f the use of a non-historic property or non-contributing element substantially
impairs (see Question 2 B) the features or atiributes that contribute to the NR eligibility of the historic
district, then Section 4(f) woulid apply. Inthe ahsence of an adverse effect determination, Section 4(F) will
not apply. Appropriate steps, including consultation with the SHPO and/or THPO, should be taken to
establish and document that the property is not historic, that it does not contribute to the National Register
eligibility of the historic district and its use would not substantially impair the historic district.

As an example, consider the situation where traffic signals are warranted in a National Register listed or
eligible historic district. The locations of the mast arms and control box are severely limited because of
the built-up nature of the district. Aithough no right-of-way will be acquired, it is consistent with the NHPA
regulations that there will be an adverse effect on the historic district. However, it may be reasonably
determined that no individually eligible property, contributing element, or the historic district as a whole
will be substantially impaired; therefore Section 4(f) will not apply.

Question D: How should the boundaries of a property eligible for fisting on the National Register be
determined where a boundary has not been established?

Answer D: In this situation, FHWA makes the determination of an historic property's boundary under the
regulations implementing Section 106 of the NHPA in consultation with the SHPO and/or the THPO. The
identification of historic properties and the determination of boundaries should be undertaken with the
assistance of qualified professionals during the very beginning stages of the NEPA process. This
process requires the collection, evaluation and presentation of the information to document FHWA’s
determination of the property boundaries. The determination of eligibility, which would include boundaries
of the site, rests with FHWA, but if SHPO, THPO, or other party disagrees with this determination it can
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"appeal” FHWA's determination to the Keeper of the National Register in accordance with the provisions
of the Section 106 process.

Selection of boundaries is a judgment based on the nature of the property’s significance, integrity, setting
and landscape features, functions and research value. Most boundary determinations will take into
account the modern legal boundaries, historic boundaries (identified in tax maps, deeds, or plats), natural
features, cultural features and the distribution of resources as determined by survey and testing for
subsurface resources. Legal property boundaries often coincide with the proposed or eligible historic site
boundaries, but not always and, therefore, should be individually reviewed for reasonableness. The type
of property at issue, be it a historic building, structure, object, site or district and its location in either
urban, suburban or rural areas, will require the consideration of various and differing factors. These
factors are set out in the National Park Service Bulletin Defining Boundaries for National Register
Properties. This Bulletin and other information can be found at the following website:
www.cr.nps.gov/nr/publications/bulletins/boundaries.

Question E: How are National Historic Landmarks treated under Section 4(f)?

Answer E: Section 4(f) requirements related to the potential use of a National Historic Landmark (NHL.)
designated by the Secretary of Interior are essentially the same as they are for any historic property
determined under the Section 106 process. Section 110(f) of the NHPA outlines the specific actions that
an Agency must take when NHL may be directly and adversely affected by an undertaking. Agencies
must, "to the maximum extent possible ... minimize harm" to the NHL affected by an undertaking. While
not expressly stated in the Section 4(f) statutory language or regulations, the importance and significance
of the NHL should be considered in the FHWA’s Section 4(f) analysis.

4. Historic Bridges, Highways and Other Transportation Facilities
Question A: How does Section 4(f) apply to historic bridges and highways?

Answer A: The Section 4(f) statute places restrictions on the use of land from historic sites for highway
improvements but makes no mention of historic bridges or highways, which are already serving as
transportation facilities. The Congress clearly did not intend to restrict the rehabilitation, repair or
improvement of these facilities. FHWA, therefore, determined that Section 4(f) would apply only when an
historic bridge or highway is demolished, or if the historic quality for which the facility was determined to
be eligible for the National Register is adversely affected by the proposed improvement. The
determination of adverse effect under 36 CFR 800.5 is made by FHWA in consultation with the SHPO
and/or THPO. Where EHWA determines that the facility will not be adversely affected the SHPO/THPO
must concur with the determination or FHWA must seek further input from the ACHP.

Question B: Will Section 4{f) apply to the replacement of an historic bridge that is left in place?

Answer B: Section 4(f) does not apply to the replacement of an historic bridge on new location when the
historic bridge is left in its original location if its historic value will be maintained, and the proximity impacts
of the new bridge do not result in a substantial impairment of the historic bridge. To satisfy the first
requirement, FHWA requires the establishment of a mechanism of continued maintenance to avoid the
circuristance of harm to the bridge due to neglect.

Question C: How do the requirements of Sectian 4(f} apply to donations pursuant to 23 U.S.C. 144(0) to
a State, locality, or responsible private entity?

Answer C: 23 U.S.C. 144(0) is a separate requirement related to historic bridges when demolition is
proposed. 23 U.S.C. 144(0)(4) requires the State that proposes to demolish an historic bridge for a
replacement project using Federal funds (i.e. Section 144 bridge funds) to first make the bridge available
for donation to a State, locality or a responsible private entity. This process is commonty known as
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“marketing the historic bridge”. The State, locality or responsible entity that accepts the donation must
enter into an agreement to maintain the bridge and the features that give it its historic significance, and
assume all future legal and financial responsibility for the bridge. Therefore, Section 4(f) will not apply to
the bridges that are donated according to requirements of 23 U.S.C. 144(0) as the bridge is not used in
the transportation project. The exception found in 23 C.F.R. 771 .135(f) also applies, given the
maintenance agreement that is required under 23 U.5.C. 144(0).

I the bridge marketing effort is unsuccessful and the bridge is to be demolished, the evaluation must
include the finding that there is no feasible and prudent alternative to the use and the project includes all
possibie planning to minimize harm.

Note: Programmatic Section 4(f) Evaluation and Approval for FHWA Projects that Necessitate the Use of
Historic Bridges fwww.environment.fowa.dot.gov/guidebook/vol2/doc 5i.pdf) may be used for projects
that require the use of an historic bridge.

Question D: Does Section 4(f) apply to other historic transportation facilities?

Answer D: Yes, but in the case of restoration, rehabilitation or maintenance of historic transportation
facilities (e.g. railroad stations and terminal buildings which are on or eligible for the National Register)
Section 4{f) only applies when the facility will be adversely affected (36 C.F.R. 800.5) by the proposed
improvement.

5. Archaeological Resources
Question A: When does Section 4(f) apply to archaeological sites?

Answer A: Section 4(f) applies to all archaeological sites that are on or gligible for inclusion on the
National Register and that warrant preservation in place. This includes those sites discovered during
construction. Section 4(f) does not apply if FHWA, after consultation with the SHPO and/or THPO,
determines that the archaeological resource is important chiefly because of what can be learned by data
recovery (even if it is agreed not to recover the resource) and has minimai value for preservation in place
(23 CFR 771.135(g)).

Question B: How are archeological sites discovered during construction of a project handled?

Answer B: For sites discovered during construction, where preservation of the resource in place is
warranted, the Section 4(f) process will be expedited. In such cases, the evaluation of feasible and
prudent alternatives will take into account the level of investment already made. The review process,
including the consultation with other agencies should be shortened, as appropriate. An October 19, 1980,
Memorandum of Understanding with the Heritage Conservation and Recreation Service (now part of the
National Park Service) provides emergency procedures for unanticipated cultural resources discovered
during construction. The MOU is availabte in the FHWA Environmental Guidebook
(wwiv.environment.fhwa.dot.gov/guidebook/vol2/doc10i.pdf). 36 C.F.R. 800.13 addresses the process for
considéring post-review discoveries under the Section 106 process.

Question C: How shouid the Section 4(f) requirements be applied to archaeological districts?

Answer C: Section 4(f) requirements apply to archeological districts in the same way as historic districts,
but anly where preservation in place is warranted. Section 4(f) would not apply if after consultation with
the State Historic Preservation Officer (SHPO) or Tribal Historic Preservation Officer (THPO), FHWA
determines that the project would occupy only a part of the archaeological district which is considered a
non-contributing element of that district or that the project occupies only a part of the district which is
important chiefly because of what can be leamed by data recovery and has minimal value for
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preservation in place. As with an historic district, If FHWA determines the project will result in an adverse
effect on an archaeological district, which is significant for preservation in place, then FHWA must
consider whether or not the project impacts will result in a "substantial impairment” and a constructive use
determination is warranted.

6. Public Multiple-Use Land Holdings

Question: Are multiple-use public land holdings (e.g., National Forests, State Forests, Bureau of Land
Management lands, etc.) subject to the requirements of Section 4(f)?

Answer: Section 4(f) applies to historic properties (those on or eligible for the National Register of
Historic Places) located on these multiple-use land holdings and only to those portions of the lands which
are designated by statute or identified in the management plans of the administering agency as being
primarily for park, recreation, or wildlife and waterfowl refuge purposes, and determined to be significant
for such purposes. For example, within a large mulfiple-use resource, like a National Forest, there can be
areas that qualify as 4(f) property (e.g. a campground, picnic area, etc.) while other areas of the property
function primarily for purposes other than park, recreation or refuges. Coordination with the official having
jurisdiction and examination of the management plan for the area are necessary to determine Section 4(f)
applicability.

For public land hoidings, which do not have management plans or existing management plans are out-of-
date, Section 4(f) applies to those areas that are publicly owned and function primarily for 4(f) purposes.
Section 4{f) does not apply to areas of multiple-use lands which function primarily for purposes other than
park, recreation or refuges such as for those areas that are used for timber sales or mineral extraction in
National Forests.

7. Late Designation of 4(f) Resources

Question: Are properties in the highway right-of-way that are designated (as park and recreation lands,
wildlife and waterfowl refuges, or historic sites) late in the development of a proposed project subject to
the requirements of Section 4(f)?

Answer: Except for archaeological resources (including those discovered during construction), a project
may proceed without consideration under Section 4(f} if that land was purchased for transportation
purposes prior to the designation or prior to a change in the determination of significance and if an
adequate effort was made to identify properties protected by Section 4(f) prior to the acquisition. The
adequacy of effort made to identify properties protected by Section 4(f) should consider the requirements
and standards of adequacy that existed at the time of the search. Archaeological resources may be
subject to the requirements of Section 4(f) in accordance with Question 5.

8. Wild and Scenic Rivers
Question A: Are Wild and Scenic Rivers {(WSR) subject to Section 4({f)7

Answer A: A Wild and Scenic River (WSR) is defined as *a river and the adjacent area within the
boundaries of a component of the National Wild and Scenic Rivers System (National System)’, pursuant
to Section 3(a) and 2(a)(ii) of the National Wild and Scenic Rivers Act (WSRA) (36 C.F.R. 297.3).
Significant publicly owned public parks, recreation areas, or significant wildiife and waterfow! refuges and
historic sites {on or eligible of the National Register of Historic Places) in a WSR corridor are subject to
Section 4(f). Privately owned lands in a WSR corridor are not subject to Section 4(f), except for historic '
and archeological sites (see Question 5). Publicly owned lands not open to the general public {e.g.,
military bases and any other areas with similar restricted access) and whose primary purpose is other
than 4(f) are not subject to Section 4(f).
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Lands in WSR corridors managed for muitiple purposes may ot may not be subject to Section A(f)
requirements, depending on the manner in which they are administered by the managing agency {see
also Question 6). WSRs are managed by four different Federal agencies, including the U.S. Forest
Service, the National Park Setvice, the Fish and Wildiife Service and the Bureau of Land Management.
Close examination of the management plan (as required by the WSRA) prior to any use of these lands for
transportation purposes is necessary. Section 4(f) would apply to those portions of the land designated in
a management plan for recreation or other 4(f) purposes as discussed above. Where the management
plan does not identify specific functions, or where there is no plan, FHWA should consult further with the

river-administering agency prior to making the Section 4(f) determination.

The WSRA sets forth those rivers in the United States, which are designated as part of the Wild and
Scenic River System. Within this system there are wild, scenic and recreational designations. In
determining whether Section 4(f} is applicable to these rivers, one must look at how the river is
designated, how the river is being used and the management plan over that reach of the river. If the river
is designated a recreational river under the Act or is a recreation resource under a management plan,
then it would be a 4(f) resource. A single river can be classified as having separate wild, scenic and
recreation areas aleng the entire river. The designation of a river under the WSRA does not in itself
invoke Section 4(f) in the absence of A(f) attributes and gualities. For example, if a river is inciuded in the
System and designated as “wild” but is not being used as or designated under a management plan as a
park, recreation area, wildlife and waterfow! refuge and is not an historic site, then Section 4(f} would not

apply.

Aspects of the FHWA program determined to be a water resources project are subject to Section 7 of the
WSRA (16 U.S.C. 1271 et seq.) This requires the river-administering agency to make a determination as
to whether there are “direct and adverse effects” to the values of a WSR or gongressionally authorized
study river. Although Section 7 of the WSRA generally resulis in more stringent control, Section 4(f) may
also apply to bridges that cross a designated WSR.

Question B: Are potential rivers and adjoining lands under study (pursuant to Section 5(a) of the Wild
and Scenic Rivers Act) 4(f) resources?

Answer B: No, unless they are significant publicly owned public parks, recreation areas, and refuges, or
significant historic sites in a potential river corridot. However, such rivers are protected under Section
12{a)’ of the WSRA, which directs all Federa! departments and agencies 0 protect river values in addition
to meeting their agency mission. Section 12(a) further recognizes that particular attention should be
given fo “timber harvesting, road construction, and similar activities, which might be contrary to the
purposes of this Act.”

9. Fairgrounds
Question: Are publicly owned fairgrounds subject to the requirements of Section 4(f)?

Answer: Section 4(f) is not applicable to publicly owned fairgrounds that function primarily for
commercial purposes (e.qg. stock car races, annual fairs, etc.), rather than recreation. When fairgrounds
are open to the public and function primarily for public recreation other than an annual fair, Section 4(f)
only applies to those portions of land determined significant for recreational purposes.

7 “The Secretary of the Interior, the Secretary of Agriculture, and the head of any other Federal department or agency having
jurisdiction over any lands which include, border upon, or are adjacent to, any river included within the National Wild and Scenic
Rivers System or under consideration for such inclusion, in accordance with section 2({a)(ii}, 3(a), or 5(a), shall take such action
respecting management policies, reguiations, contracts, plans, affecting such lands, following the date of enactment of this
sentence, as may be necessary to protect such rivers in accordance with the purposes of this Act.”
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10. School Playgrounds
Question: Are publicly owned school playgrounds subject to the requirements of Section 4(f)?

Answer: While the primary purpose of public school playgrounds is for structured physical education
classes and recreation for students, these properties may also serve significant public recreational
purposes and as such, may be subject to Section 4(f) requirements. When a playground serves only
school activities and functions, the playground is not considered subject to Section 4(f). However, when a
public school playground is open to the public and serves either organized or substantial “walk-on”
recreational purposes, it is subject to the requirements of Section 4(f) if the playground is determined to
be significant for recreational purposes (see also Question 2 B). in determining the significance of the
playground facilities, there may be more than one official having jurisdiction over the facility. A school
official is considered to be the official having jurisdiction of the land during school activities. However, the
school board may have authorized the city park and recteation department or a public arganization to
control the facilities after school hours. The actual function of the playground is the determining factor
under these circumstances. Therefore, documentation should be obtained from the officials having
jurisdiction over the facility stating whether or not the piayground is of local significance for recreational
purposes.

11. Golf Courses

Question A: Are public golf courses subject to Sectian 4(f), even when fees and reservations are
required?

Answer A: The applicability of Section 4(f) to a golf course depends on the ownership of the golf course.
There are generaily three types of golf courses:

1) Publicly owned and open to the general public,
2) Privately owned and open to the general public and
3) Privately owned and for the use of members only.

Section 4(f) would apply only to those golf courses that are publicly owned, open to public and
determined to be significant recreational areas (see also Question 2 B). The first type of golf course
mentioned above includes those that are owned, operated and managed by @ city, county or state for the
primary purpose of public recreation, These golf courses meet the basic applicability requirements, as
long as they are determined to be significant by the city, county or state official with jurisdiction and
FHWA agrees with this determination.

Section 4(f) would not apply fo the two types of privately owned and operated golf courses mentioned
above, even if they are open fo the general public.

The fact that greens-fees or reservations (tee times) are required by the facility does not alter the Section
4(f) applicability to the resource, as long as the standards of public ownership, public access and
significance are met. See Question 12 for more information on entrance or user fees.

Question B: How are “military” golf courses treated under Section 4(f)?

Answer B: Military golf courses are a special type of recreational area. They are publicly owned (by the
Federal Government) but are not typically open to the general public. Because the recreational use of
these facilities is generally limited to military personnel and their families they are not considered to be
public recreational areas and, therefore, Section 4(f) does not apply to them {see Question 2 C).

12. User or Entrance Fees

Question: Does the charging of an entry or user fee affect Section 4(f) eligibility?
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Answer: Many eligible 4(f) properiies require a fee to enter or use the facility such as State Parks,
National Parks, publicly owned ski areas, historic sites and public golf courses. The assessment of a user
fee is generally related to the operation and maintenance of the facility and does not in and of itself
negate the property’s status as a A(f) resource. Therefore, it does not matter in the determination of
Section 4(f) applicability whether or not a fee is charged, as long as the other criteria are satisfied.

Consider a public golf course as an example. As discussed in Question 11, greens-fees are usually if not
always required, and these resources are considered 4(f) resources when they are open to the public and
determined to be significant. The same rationale should be applied to other 4(f) resources and lands in
which an entrance or user fee is required.

13. Bodies of Water
Question: How does the Section 4(f) apply to publicly owned lakes and rivers?

Answer: Lakes are sometimes subject to multiple, even conflicting, activities and do not readily fit into
one category or ancther. When lakes function for park, recreation, or refuge purposes, Section 4(f) would
only apply to those portions of water which function primarily for those purposes. Section 4(f) does not
apply to areas which function primarily for other purposes. In general, rivers are not subject to the
requirements of Section 4(f). Rivers in the National Wild and Scenic Rivers System are subject to the
requirements of Section 4(f} in accordance with Questions 8 Aand 8 B. Those portions of publicly owned
rivers, which are designated as recreational trails are subject to the requirements of Section 4(f). Of
course Section 4(f) would aiso apply to 1akes and rivers or portions thereof which are contained within the
boundaries of parks, recreational areas, refuges, and historic sites to which Section 4(f) otherwise
applies.

14. Trails

Question A: The National Trails System Act permits the designation of scenic, historic and recreational
trails. Are these trails or other designated scenic or recreational trails on publicly owned land subject to
the requirements of Section 4(f)?

Answer A: Public Law 95-625 provides that, no land or site located along a designated national historic
trall or along the Continental Divide National Scenic Trail shail be subject to the provisions of Section 4(f)
of the Department of Transportation Act (49 U.S.C. 1653(f)) unless such land or site is deemed to be of
historical significance under appropriate historical site griteria, such as those for the National Register of
Historic Places. Only lands or sites adjacent to historic trails that are on or eligible for the National
Register of Historic Places are subject to Section 4(f). Otherwise {pursuant to Public Law 95-625),
national historic trails are exempt from Section 4{f).

Question B: Are trails on privately owned land, including land under public easement and designated as
scenic or recreational trails subject to the requirements of Section 4(f)?

Answer B: Section 4(f) does not apply to trails on privately owned land. Section 4(f) could apply where a
public easement that permits public access for recreational purposes exists. In any case, it is FHWA's
policy that every reasonable effort should be made to maintain the continuity of existing and designated
trails.

Question C: Are trails on highway rights-of-way, which are designated as scenic or recreational trails
subject to the requirements of Section 4(f)?

Answer C: I the trail is simply described as occupying the rights-of-way of the highway and is not limited
to any specific location within the right-of-way, a use of land would not oceur provided that adjustments or
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changes in the alignment of the highway or the trail would not substantially impair the continuity of the
trail. In this regard, it would be helpful if all future designations inciuding those made under the National
Trails System Act describe the location of the trail only as generally in the right-of-way.

It should be noted that in Title 23, Section 109(m) precludes the approval of any project, which will result
in the severance, or destruction of an existing major route for non-motorized transportation traffic unless
such project provides a reasonable alternative route or such a route exists.

Question D: Does Section 4(f) apply to frails funded under the Recreational Trails Program (RTP)?

Answer D: No. The Recreational Trails Program (RTP)8 is exempt from the requirements of 23 u.s.C.
138 and 49 U.S.C. 303. This allows the USDOT/FHWA to approve RTP projects which are located on
land within publicly owned parks or recreation areas without requiring a waiver of other Section 4(f)
documentation (23 U.S.C. 206 (h)(2)). The exemption is limited to Section 4(f) and does not apply to
other environmental requirements, such as the National Environmental Policy Act (NEPA) or the
National Historic Preservation Act (NHPA). More information on the Recreational Trails Program is
available at www.fhwa‘dot.qov!environmentlrectrails!index.htm.

15. Bikeways
Question: Do the requirements of Section A(f) apply o bikeways?

Answer: If the publicly owned bikeway is primarily used for transportation and is an integral part of the
local transportation system, the requirements of Section A(f) would not apply, since it is not a recreational
area. Section 4(f) would apply to publicly owned bikeways {or portions therecf) designated or functioning
primarily for recreation, unless the official having jurisdiction determines it is not significant for such

purpose. During early consultation with the official with jurisdiction it should be determined whether or not
a management plan exists that addresses the primary purpose of the bikeway in question.

However, as with recreational trails, if the bikeway is simply described as occupying the highway rights-of-
way and is not limited to any specific location within that right-of-way, a use of land would not occur and
Section 4(f) would not apply, provided adjustments or changes in the alignment of the highway or bikeway
would not substantially impair the continuity of the bikeway. Just as with trails, Title 23 Section 109(m)
preciudes the approvat of any project, which will result in the severance or destruction of an existing

major route for non-motorized transportation traffic, unless such project provides a reasonable alternative
route or such a route exists.

16. Joint Deveiopment (Park with Highway Corridor)

Question: When a public park, recreation area, or wildlife and waterfowl refuge is established and an
area within the 4(f) resource is reserved for highway use prior to, or at the same time the 4(f) resource
was established, do the requirements of Section 4(f) apply?

Answer: No, the requirements of Section 4(f) do not apply to the subsequent use of the reserved area
for its intended highway purpose. This is because the land used for the highway project was reserved
from and, therefore, has never been part of the protected 4(f) area. Noris there a constructive use (23
C.F.R. 771.135(p)(5)(v)) of the 4(f) resource, since it was jointly planned with the highway project. The
specific governmental action that must be taken to reserve a highway corridar from the 4(f) resource is a
guestion of state law and local law, but evidence that the reservation was contemporaneous with or prior
io the establishment of the 4{f) resource is always required. ‘Subsequent statements of intent to construct
a highway project within the 4(f) resource are not sufficient. All measures which have been taken o

811 1998, the Transportation Equity Act for the 21% Century (TEA-21) replaced the Nati onal Recreational Trails Funding
Program created by the Intermodal Surface Transportation Efficiency Act (ISTEA) with the Recreational /Trails Program (RTP).
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jointly develop the highway and the park should be completely documented in the project records. To
provide flexibility for the future highway project, state and local transportation agencies are advised to
reserve wide cotridors.

17. Planned 4(f) Resources

Question: Do the requirements of Section A(f) apply to publicly owned properties "planned" for park,
recreation area, wildlife refuge, or waterfow! refuge purposes even though they are hot presently
functioning as such?

Answer: Section 4({f) applies when the land is one of the enumerated types of publicly owned lands and
the public agency that owns the property has formally designated and determined it to be significant for
park, recreation area, wildlife and waterfow! refuge purposes. Evidence of formal designation would be
the inclusion of the publicly owned land, and its function as a A(f) resource, into a city or county Master
Plan. A mere expression of interest or desire is not sufficient. When privately held properties of these
types are formally designated into a Master Plan, Section 4(f) is not applicable. The key is whether the
planned facility is presently publicly owned, formally designated and significant. When this is the case,
Section 4(f) would apply.

18. Temporary Recreational Occupancy or Uses of Highway Rights-of-way

Question: Does Section 4(f) apply to temporary recreational uses of land owned by a State Department
of Transportation or other Applicant and designated for transportation purposes?

Answer: In situations where land which is owned by a State DOT or other Applicant and designated for
future transportation purposes (including highway rights-of-way) is temporarily occupied or being used for
either authorized or unauthorized recreational purposes such as for a playground or a trail (bike,
snowmobile, hiking, etc.) on property purchased as right-of-way, Section 4(f) does not apply. For
authorized temporary occupancy of highway rights-of-way for park or recreation, it is advisable to make
clear in a limited occupancy permit, with a reversionary clause that no long-term right is created and the
park or recreational activity is a temporary one pending completion of the highway or transportation
project.

Note: In one recent proposed fransportation project, lands designated for transportation purposes and
utilized for recreational uses pursuant to a revocable agreement granting temporary use, were found by a
court to be 4(f) resources, but this case had unusual facts. Nevertheless, it is important to recognize this
decision, even though it is contrary to FHWA policy (see Stewart Park and Reserve Coalition v. Slater,
352 F.3d 545 (2™ Cir. 2003), Appendix A, Question 18).

19. Tunneling

Question: ls tunneling under a publicly owned public park, recreation area, wildlife or waterfowi refuge,
or historic site subject to the requirements of Section 4(f}?

Answer: Section 4(f) would apply only if the tunneling:

1) Disturbs any archaeological sites on or eligible for the National Register of Historic Places which
warrant preservation in place, or

2) Causes disruption which would permanently harm the purposes for which the park, recreation,
wildlife or waterfowl refuge was established, or

3) Substantially impairs the historic values of the historic site.
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20. Wildlife and Waterfow! Refuges
Question A: What is a wildlife or waterfowl refuge for purposes of Section 4(F)y?

Answer A: The terms "wildlife refuge” and “waterfow] refuge” are not defined in the Section A(fy law or in
FHWA's regulations. However, in 1966, the same year Section 4(f) was passed; Congress also passed
the National Wildlife Refuge System Act (NWRSA). The NWRSA defines these terms broadiy focusing
on the preservalionist intent of the refuges. The FHWA has considered this in our implementation of
Section 4(f) for refuges, For purposes of Section 4(f), a wildlife and waterfowl refuge is publicly owned
land (inciuding waters) where the maijor purpose of such land is the conservation, restoration, or
management of endangered species, their habitat, and other wildlife and waterfowt resources. In
determining the major purpose of the land, consideration must be given to the following: (1) the authority
under which the land was acquired; (2) lands with special national or international designations; (3) the
management plan for the land; andfor (4) whether the land has been officially designated by a Federal,
State, or local agency having jurisdiction over the land, as an area for which its major purpose and
function is the conservation restoration, or management of endangered species, their habitat or wildlife
and waterfowl resources. Recreational activities, including hunting and fishing, are consistent with the
hroader species preservation.

Examples of properties that may function as wildlife or waterfowl refuges include: State or Federal wildlife
management areas, a wildlife reserve, preserve or sanctuary, and waterfowl production areas, including
wetlands and uplands that are set aside (in a form of public ownership) for refuge purposes. The FHWA
must consider the ownership, significance and major purpose of these properties in determining if Section
4(f) should apply. In making these determinations FHWA should review the existing management plans
and consult with the Federal, State or local officials having jurisdiction over the property. In some cases,
these types of properties will actually be multiple-use public land holdings of the type discussed in
Question 6, and should be treated accordingly.

Question B: Are “conservation easements’” acquired by the United States on private lands considered
Section 4(f) wildlife and waterfowl refuges?

Answer B: Easements (a form of property ownership, see Question 2 D) acquired by the United States
are subject to Section 4(f) as a wildlife and waterfow! refuges when they are part of the National Wildlife
Refuge System. Other lands may be subject to Section 4(f) when they meet the definition and criteria
specified in Answer A, above. In all cases, FHWA must consider the ownership, significance, and major
purpose of these types of properties in determining if Section 4(f) should apply.

24, Air Rights

Question: Do the requirements of Section 4(f) apply to bridging over a publicly owned public park,
recreation area, wildlife or waterfowl refuge, or historic site?

Answer: Section 4(f) will apply if piers or other appurtenances are physically located in the park,
recreation area, wildlife and waterfowl refuge, or significant historic property. Where the bridge will span
the 4(f) resource entirely, the proximity impacts of the bridge on the 4(f) resource should evaluated to
determine if the placement of the bridge will result in 2 constructive use (see Question 1 B).

22. Non-Transportation Use of 4(f) Resources

Question: Does the expenditure of Title 23 funds for mitigation or non-transportation activities on a A(f)
resource trigger the requirements of Section 4{f)y?

23




Answer: No. Section 4(f) only applies where land is permanently incorporated into a transportation
facility and when the primary purpose of the activity on the 4(f) resource is for transportation. If activities
are proposed within a 4(f) resource solely for the protection, preservation, of enhancement of the
resource and the official with jurisdiction has been consulted and concurs with this finding (in writing) then
the provisions of Section 4(f) do not apply.

For example, consider the construction or improvement of any type of recreational facility in a park or
recreation area (see Question 24) or the construction of a permanent structural erosion control feature,
such as a detention basin. Where these activities are for the enhancement or protection of the A(f)
resource, do not permanently incorporate land into a transportation facility, do not appreciably change the
use of the property and the officials having jurisdiction agree, Section 4(f) would not apply.

Another example involves the enhancement, rehabilitation or creation of wetland within a park or other
A{f) resource as part of the mitigation for a transportation project's wetland impacts. Where this work is
consistent with the function of the existing park and considered an enhancement of the 4(f) resource by
the official having jurisdiction, then Section 4(f) would not apply. In this case the 4(f) land is not
permanently incorporated into the transporiation facility, even though it is a part of the project as
mitigation.

If activities funded with Title 23 funds resultin a substantial change in the purpose, function or change the
ownership from a 4(f) resource to fransportation, then Section 4(f) will apply.

23, Scenic Byways
Question: How does Section 4(f) apply to scenic byways?

Answer: The designation of a road as a scenic byway is not intended to create a park or recreation area
within the meaning of 49 U.S.C. 303 or 23 U.S.C. 138. The improvement (reconstruction, rehabilitation,

or relocation) of a publicly-owned scenic byway would not come under the purview of Section 4(f) unless

the improvement was to otherwise use land from a protected resource.

24. Transportation Enhancement Projects
Question A: How is Section 4{(f) applied to transportation enhancement activity projects?

Answer A: A transportation enhancement activity (TEA) is one of twelve specific types of activities set
forth by statute at 23 U.8.C. 101(a)(35). TEAs often involve the enhancement of, or improvement to, land
that qualifies as a Section 4(f) protected resource. Fora 4(f) resource to be used by a TEA, two things
must occur, {1) the TEA must involve land of an existing 4(f) resource; and (2) there must be a use of that
4(f) resource as deflned by 23 C.F.R. 771.135(p). Therefore, if a TEA permanently incorporates 4(f) fand
into a transportation facility then there is a use and Section 4(f) will apply.

The following TEAs have the greatest potential for Section 4(f) use:

- Facilities for pedestrians and bicycles

- Acquisition of scenic easements and scenic or histotic sites

. Scenic ot historic highway programs including tourist and welcome centers

- Historic preservation

- Rehabilitation and operation of historic transportation buildings, structures, or facilities (including
historic railroad facilities and canals)

- Preservation of abandoned railway corriders (including the conversion and use thereof for
pedaestrian or bicycle trails)
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Conversely, the TEAs below are less likely to be subject to Section A4(f):

. Safety and educational activities for pedestrians and bicyclists
. Landscaping or other scenic beautification
_ Control and removal of outdoor advertising
- Archeological planning and research

. Environmental mitigation of highway runo

maintain habitat connectivity
. Establishment of transportation m

In both categories above, the question of Section 4(f)

Lseums

ff pollution, reduce vehicle-caused wildlife mortality,

use must be evaluated on a case-by-case basis.

To illustrate how Section 4(f) is applicable to a TEA, consider the following two scenarios involving a

significant public park:

Scenario 1: A TEA project is proposed for the co

public park. The purpose of the project is

1and from the officials with jurisdiction over the 4({f) reso

nstruction of a new pedestrian or bike facility within 2

primarily to promote a mode of travet and requires a transfer of

urce to the State DOT or local transportation

authority. Since this project would involve the “permanent incorporation of 4(f} land into a transportation
facility” there is a use of 4(f) land and a Section 4(f) evaluation should be prepared. In this instance, The

Programmatic Section 4(f) Evaluation for Indepen
( ww.environment.fhwa.dot.qov/quidebookfvolz.fdoc1 5m.pdf

particular circumstances of the project.

dent Bikeway or Walkway Construction Projects
) would likely apply, depending on the

—> Scenario 2: The purpose of a TEA project is to construct, rehabilitate, reconstruct or refurbish an already

existing bike path or walkway within a public park. This project re

lates fo surface transportation but the

improvement is primarily intended to enhance the park. In this case there is no "permanent incorporation
" and, therefore, no Section 4

of 4(f land_inte a transportation facility” .

(f) use. A Section 4(f) evaluation

oes not need to be prepared.

Other TEA projects can involve existing transportation facilities such as highways, bridges, and buildings

which are expected to have a useful life that is finite and therefor
may apply in certain in

rehabilitation. While 23 C.F.R. 771.135()

rehabilitation of a highway, building or bridge relates to surface tr
level of a Section 4(f) use (see also Question 4).

Archaeological planning and research projecis
property are covered by the provisions of 23 C.F.

handled in accordance with this answer. I

Counsel for assistance.

e, continually require maintenance or
stances, generally speaking, the
ansportation but does not rise to the

hat invoive the potential use of a significant archeological
R. 771.135(g)} (see Question 5). Other TEAs may be

n complex situations the FHWA Division Office should contact
the Headquarters Office of Project Development and Environmental Review or the Office of the Chief

Note: This answer supersedes the August 22, 1994; Interim Guidance on Applying Section 4{f} On
Transportation Enhancement Projects and National Recreational Trails.

Question B: Is it possible for a TEA to create a 4(f) resource?

Answer B: To be eligible for transportation enhancement funding, a proposed activity must relate to
surface transportation and not be solely for recreation or other purpose. Also, the development of parks,
refuges are not designated eligible TEAs. Thus, in most

recreation areas, or wildlife and waterfow!

cases, the TEA by itself would not create a

4(f) resource, where one did not previously exist.

That being said, it is possible for transportation enhancement funds to enhance existing 4(f) resources,
such as a bikeway or pedestrian facility that is constructed within a park. The use of TEA funds in this
) status of the park and may add Section 4(f) values that would

case would not alter the future Section 4(f
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have to be considered in subsequent projects. See Question 22 for additional discussion of the use of
transportation funds within a park or other 4(f) resource for non-transportation purposes.

Eor more information, see the FHWA Einal Guidance on Transportation Enhancement Activities;
December 17, 1999, and the TE Program Related Questions & Answers; August, 2002, found at the
Transportation Enhancement Website (www.fhwa.dot.qovlenvironmentftelindex.htm).

95, Museums, Aquariums and Zoos?
Question: Does Section 4(f) apply to museums, aguariums and zoos?

Answer: Publicly owned museums or aguariums will not normally be considered parks, recreational
areas, or wildlife and waterfow] refuges and are, therefore, not subject to Section 4(f) unless they are
significant historic properties.

Publicly owned zoos on the other hand, should be evaluated on a case-by-case basis o determine the

major purpose of these resources and if they are significant park and/or recreationai resources. To the
extent that these resources are considered 1o be significant park or recreational areas, or are significant
historic properties, they will be treated as 4(f) resources.

26. Tribal Lands and Indian Reservations

Question: How are lands owned by Federally Recognized Tribes, and/or indian Reservations treated for
the purposes of Section 4(f)?

Answer: Federally recognized Indian Tribes are considered sovereign nations, therefore, lands owned
by them are not considered to be “publicly owned” within the meaning of Section 4(f), nor open to the
general public, and Section 4(f) does not automatically apply. However, in situations where it is
determined that land or resources owned by a Tribal Government or on Indian Reservation functions as a
significant park, recreational area (which are open to the general public), a wildlife and waterfow! refuge,
or is eligible for the National Register of Historic Places, Section 4(f) would apply.

27. Traditional Cultural Properties

Question: Are lands that are considered to be traditional cultural properties subject to the provisions of
Section 4(f)7

Answer: A traditional cultural property or TCP is defined in the 1990 National Register Bulletin # 38
generally as land that may be eligible for inclusion in the National Register because of its association with
cultural practices or beliefs of a living community that; (a} are rooted in that community's history, and (b)
are important in maintaining the continuing cultural identity of the community. Land referred to as a TCP
is not automatically considered historic property, or treated differently from other historic property. A TCP
must also meet the Nationa! Register criteria as a site, structure, building, district, or object to be eligible
for Section 4(f) protection.

For those TCPs related to an Indian tribe, the Tribal Historic Preservation Officer (THPQ) or tribal
resource administrator should be consulted in determining whether the TCP is on or eligible for the
National Register. For other TCPs the State Historic Preservation Officer (SHPO) should be consulted.
28. Cemeteries

Question A: Does Section 4(f) apply to cemeteries?

Answer A: Cemeteries would only be considered A({f) properties if they are significant historic resources,
i.e., determined to be on or eligible for the National Register of Historic Places.
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Question B: Does Section 4(f) apply to other lands that contain human remains?

Answer B: Lands that contain human remains, such as gr

aveyards, family burial plots, or Native

American burial sites and those sites that contain Native American grave gocds associated with burials,
are not in and of themselves considered to be 4(f) resources. However, these types of lands may also be
historic properties included on or eligible for inclusion in ihe National Register. These sites should not
automatically be considered only as archeological resources as many will have value beyond what can be
learned by data recovery. If these sites are National Register listed or eligible and also warrant
preservation in place, Section 4(f) applies (see Question 5). For more information on the subject of
historic cemeteries see, National Register Bulletin #41, Guidelines for Evaluating and Registering

Cemeteries and Burial Places, 1002.

When conducting the Seclion A(f) determination for lands that may be Native American burial sites or
sites with significance to @ Federally Recognized Tribe, consultation with appropriate representatives from
the Federally Recognized Tribes with interest in the site is essential.

29. Section 4(f) Evaluations in Tiered NEPA Document

S

Question: How should Section 4A(fy be handled in tiered NEPA documents?

Answer: This issue is addressed to some degree in 23 C.F.R. 771 .135(0)(1). Because the project
development process moves from a broad scale examination at the tier-one stage, to a more site specific
evaluation in tier-two, does not relieve EHWA from its respensibility to consider feasible and prudent
avoidance alternatives to the use of 4(f) resources at the fier-one stage. Where all alternatives in the
second tier analysis use a 4{f) resource, it may be appropriate and necessary to reconsider the feasibility
and prudence of an avoidance alternative that was eliminated during the tier-one evaluation phase.

30. Department of the Interior Handbook on Departmental Review of Section 4(f) Evaluations

(2002)

Question: What is the official status of the February 2002, Handbook on Departmental Reviews of
Section 4(f) Evaluations, issued by the Department of the Interior, Office of Environmental Policy and

Compliance?

Answer: Section 4(f) legislation (23 U.S.C. 138 and 49 U.S.C. 303) identifies the Department of Interior,
as well as the Departments of Agriculture and Housing and Urban Development as having a role in
Section 4{f) matters. The U.S. Department of Transportation (DOT) is required io consult and cooperate
with these Departments in Section 4(f) program and project related matters.

The purpose of the Handbook is to provide guidance to the National Park Service (NPS), U.S. Fish and
Wildlife Service (F&WS) and other designated lead bureaus in the preparation of DOI comments on

Section 4(f) evaluations prepared by the DOT, pursuant to

the authority granted in Titles 23 and 49. The

Handbook is an official DOI document and includes departmental opinion related to the applicability of
Section 4(f) to lands for which they have jurisdiction and authority. FHWA values the DO!'s opinions
related to the resources under their jurisdiction, and while the Handbook provides resource information for
FHWA to consider, it is not the final authority on Section 4(f) determinations. ‘

Official FHWA policy on the applicability of Section Aff) to lands that fall within the jurisdiction of the DOl is

contained within 23 C.F.R. 771.135 and this Policy Paper.

FHWA is not legally bound by the Handbook,

or the comments provided by the DOl or lead bureaus, however, every attempt should be made to reach
agresment during project consultation, In some situations one of the bureaus may be an official having
jurisdiction. When unresolved conflicts arise during coordination with the NPS, F&WS or other bureaus
related to the applicability of Section 4(f) to certain types of land or resources, it may be necessary for the
Division Office to contact the Office of Project Development and Environmental Review for assistance.
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APPENDIX A
Analysis of Case Law

The following analysis provides brief legal notes and citations to some Section 4{(f) cases that relate to the
subject matter discussed in the question and answer section of the Section 4(f) Policy Paper. This
section is provided for informational purposes and as background to the policy addressed in the question
and answers. In some instances, case law does not address the specific example in the Policy Paper.
Also, there are some examples that have had no case address the subject matter of the question. When
you have specific legal questions or need legal advice about Section 4(f) applicability, ptease contact the
Legal Staff of the Office of Chief Counsel within your geographic area. FHWA reserves the right to
modify and update this appendix as case law becomes applicable.

1. Use of Resources

Question A: What constitutes a “use” of land from a publicly owned public park, recreation area, wildlife
refuge, and waterfowl refuge or historic site?

Legal Note: A number of cases have discussed “use” and “constructive use” and only a few are
mentioned here. Several courts have held that the term "use” is to be construed broadly, not limited to
the concept of physical taking, but includes areas that are significantly, adversely affected by the project.
Adler v. Lewis, 675 F.2d 1085, 1092 ('é}"1 Cir. 1982); Concerned Citizens Alliance v. Slater, 176 F.3d 686
(3ra Cir. 1999). In Concerned Citizens, it was undisputed that the preferred alignment would “use” an
historic district by sending through the district, resulting in visual, traffic, and noise and vibration impacts.
The issue in that case was whether the preferred alternative would impose the least harm on the historic
district.

In Brooks v. Volpe, 460 F.2d 1193 (9" Cir. 1972), the Court held that construction of a segment of
Interstate Highway 1-90 which would encircle campground areas would result in a “use” due to the indirect
impacts to the campground under Section 4(f) expanding the physical use concept to what would later be
called constructive use and codified in FHWA's regulations at 23 C.F.R. 771.135(p).

Question B: How is “constructive use” defined and determined?

Legal Note: Significant adverse indirect impacts, now called "substantial impairment” in FHWA's
regulations, can result in a constructive use. D.C. Fed'n of Givic Ass'ns v. Voipe, 459 F.2d 1231 (D.C.
Cir. 1971). At the same time, not every change within park boundaries constitutes a “use” of Section 4(f)
lands. Coalition on Sensible Transp.. Inc. v. Dole, 826 F.2d 60 (D.C. Cir. 1987). No “use” occurs where
an action wiil have enly an insignificant effect on the existing use of protected lands. In Geer v. FHWA,
975 F. Supp. 47, 73 (D. Mass. 1997), the court upheld the FHWA’s determination of no constructive use,
which concluded that the noise and visual impacts were not significant given the existing urban context of
the project and existing impacts under the no-build option.

In Davis v. Mineta, 302 F.3d 1104 (10" Cir. 2002), construction of a project that would substantially impair
the aesthetic attributes associated with the Jordan River Parkway was subject to Section 4(f) due to the
disruption of the natural setting and feeling of the Parkway. In that case, noise levels were expected to
increase at least ten decibels in the parkway. In Conservation Soc'y of S. VE. v. Sec’y of Transp., 443 F.
Supp. 1320 (D. Vt. 1978), “close proximity” of the proposed highway project to the Lye Brook Wilderness
area was deemed a “use” of publicly owned recreation land subject to Section 4(f).

The effects of noise can result in a constructive use. In Allison v. DOT, 908 F.2d 1024, 1028 (D.C. Cir.
1990), the court determined that the FAA erred in considering only the effect on humans using a Section
4(f) state park. However, the court ultimately found that there was no violation of Section 4(f) because
the operation of the new airport would not result in a significant increase in the noise level over the level
of the current facility. There was a similar result in Sierra Club v. United States Dep't of Transp., 753 F.2d
120 (D.C. Cir. 1985), in which the increase in cumulative noise from the new facility was found not to be
significant,
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More recently, in City of S. Pasadena v. Slater, 56 F. Supp. 2d 1106 (C.D. Cal. 1999), the plaintiffs
argued that the 710 Freeway Project would constructively use historic sites by substantially impairing the
aesthetic features or attributes of the sites. They argued that the proximity of the freeway to historic
properties resulted in at least two forms of constructive use. First, to the extent that the overall setting of
a property is an important contributing element to the historic value of the property, this attribute would be
impaired. Second, they argued, the mere proximity of the freeway to the historic properties would result
in additional impairments. The Defendant argued that setting was not a major aspect of the qualities that
made these specific propetties eligible for the National Register. The court found that this determination
was simply a conclusion for which no analysis was offered. With regard to proximity, the project would
come within 15 feet of an historic district. The court noted that other courts have found that there is a
constructive use in situation where there is a greater distance between the project and the section 49‘)
resource. (See, for example, Coalition Against Raised Expressways, Inc. v. Dole, 835 F.2d 803 (11" Gir
1988) (on-ramp within 43 feet of Section 4(f) structure is a constructive use}); Stop H-3 Ass\n v. Coleman,
533 E.2d 434 (9" Cir. 1976) construction of six-lane controlled access highway passing within 100-200
feet of Section 4(f) resource is a constructive use). In City of S. Pasadena, the court found serious
questions as to whether defendants abused their discretion in finding that the 710 Freeway Project would
not result in any constructive uses of eligible historic resources.

Question C: When doas temporary occupancy of a 4(f) resource result in a 4(f) use?

Legal Note: In Coalition On Sensible Transp. [nc. v. Dole, 842 F. Supp. 573, (D. D.C.1986) the project in
Montgomery County, Maryland, proposed to widen 16 miles of Interstate 270. Among other violations,
plaintiffs argued that the projects impacts to several parklands constituted a use under Section 4(f).

The Section 4(f) statement for this project examined 7 parks and conservation areas. In 4 of the 7
resources, temporary construction easements would be granted for grading and after construction was
completed, would be regraded, revegetated and then returned for use as a parkland. The court found
that, “the projects temporary impact upon parkiand during the construction period does not amount to
‘use’ within the meaning of section 4(f).” 642 F. Supp. at 596.

Further, since the narrow strips of parkland were in close proximity to the existing highway, and the
administrative record established that none of the land was being actively used by park authorities, the
court determined that this project would not ‘substantially impair the value’ of parkland in this case. Id.
The court also found that even if the project resulted in a Section 4(f) use, Section 4(f) would not have
been violated.

(On appeal in Coalition on Sensible Transp. Inc. v. Dole, 826 F.2d 60 (D.C. Cir. 1987}, the Court affirmed
the lower court's decision for other reasons. The Appeals Court reasoned that since there were other
physical uses of other Section 4(f) resources in the project area, the question of temporary occupancy
amounting to a use was not necessary).

Practitioner's note: The district court case is useful as an example where the temporaty occupancy of
parkland by a temporary construction easement did not result in a use under Section 4(f).

2. Public Parks, Public Recreation Areas, and Wildlife and Waterfow! Refuges

Question A: When is publicly owned land considered to be a park, recreation area, or wildlife and
waterfow] refuge and who makes this determination?

Legal Note: 1n Kickapoo Valley Stewardship Ass’n. v. U.S. Dept. of Transp., 37 Fed. Appx. 810 (7th Cir.
2002) (unpublished), the Court held that Section 4(f) only applies to those lands formally classified as
parks, recreation areas, wildlife and waterfowl refuges, or historic sites. The Kickapoo Valley Reserve
property was originally planned for an Army Corps of Engineers flood-control project. The dam project
was cancelled and an Act of Congress transferred the property to the State of Wisconsin. The legislation
specified that the land was to “be preserved in a natural state and developed only to the extent necessary
to enhance outdoor recreational and educational opportunities.” The Court found that this legislative
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language restricting use was not sufficient to designate the Reserve as Section 4(f) land. The Court
further found that it.was not arbitrary and capricious for USDOT to decide not to consider the Reserve as
Section 4(f) land based on the multiple uses of the Reserve, including significant portions being used for
agriculture.

In Stewart Park & Reserve Coalition v. Slater, 352 F.3d 545 (2™ Cir. 2003), the Court held that Section
4(f) contains ne requirement that the public parklands to which it applies must be permanently designated
as such. The Court determined that Section 4(f) applied, even though the public lands to be used in the
project were originally acquired for transportation purposes (airport expansion and access). Although the
land was never permanently designated as parklands, it was available to the public for use as park and
recreational area for almost 30 years. (See also Legal Note in 18 of this Appendix)

Question B: How should the significance of public parks, recreation areas, and waterfowl and wildlife
refuges be determined?

Legal Note: Land that is used as a public park is presumed significant for Section 4(f) purposes unless
explicitly determined otherwise by the appropriate federal or local officials. Arlington Coalition on Transp.
v. Volpe, 458 F.2d 1323 (4" Cir. 1972). FHWA reviews the state determination of significance of a public
park for reasonableness. Concerned Citizens on 1-90 v. Sec. of Transp., 641 F.2d 17 (1% Cir. 1981); Geer
v, FHWA, 975 F. Supp. 47, 64 (D. Mass. 1997).

8. Wild and Scenic Rivers
Question A: Are Wild and Scenic Rivers (WSR) subject to Section 4(f)?

Legal Note: In Heils Canyon Pres. Council v. Jacoby, 9 F.Supp.2d 1216 (D. Or. 1998), the court found
that a consistency determination supported FHWA’s CE. Although that case did not involve a Section 4(f}
analysis with respect to the river, the court's reliance on the consistency determination in concluding that
there would be no significant impact on the wild and scenic river values should apply equally to a Section
4(f) constructive use analysis.

Practitioner's Note: When projects may have some arguable constructive use of publicly owned waters
or on publicly-owned lands administered for Section 4(f) values, it generaily will be helpful to obtain a
written consistency determination from the river manager. Such consistency determination may prevent a
“constructive use” determination.

10. School Playgrounds
Question: Are publicly owned schoo! playgrounds subject to the requirements of Section 4(f)?

Legal Note: In Piedmont Envil. Council v. U.S. Dept. of Transp., 159 F.Supp.2d 260 (W.D. Va. 2001),
aff'd in relevant part, 58 Fed. Appx. 20 (4™ Cir. 2003), the court found that the taking of some land of one
school for a bypass constituted Section 4(f) property but that the agency was not arbitrary and capricious
in concluding that there were no other feasible and prudent alternatives than taking the land. The court
further found that “[blecause the defendants concluded that the recreational facilities affected by the noise
and visual impacts of the bypass were not noise-sensitive and that differences in eftevation and the
existing wood buffer would screen the bypass from view, see jd. at 35, the Secretary was within the scope
of his authority and did not arbitrarily and capriciously conclude that no constructive use would occur.”

Practitionet’s Note: There is both an actual and a constructive use of school property that should be
considered. When the project will take a portion or all of school property open for recreational activity,
than Section 4(f) must be considered. However, when the project simply comes near such property, the
visual and auditory impacts should be analyzed. If the school property is not noise sensitive, then
auditory concerns will not franslate into a constructive use. If the visual impact can be shielded by
vegetation or elevation differences, then visual concerns may not translate into a consiructive use.
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However, a thorough study of the effects on the school property provides needed support for a conclusion
that there is no constructive use.

15. Bikeways

Question: Do the requirements of Section 4(f) apply to bikeways?

Legal Note: In Laguna Greenbelt, Inc. v. U.S. Dept. of Transp., 42 F.3d 517 (9™ Cir. 1994) the court
found that an overpass over a bike trail, a widening of an existing bridge over a bike trail, and the

relocation of a bike path within the designated right-of-way for the bike path did not constitute either
actual or constructive use of the respective trails.

Calio v. Pa. Dep't of Transp., (No. 00-2163, 3d Circuit, October 10, 2001). This litigation involved a
Pennsylvania Department of Transportation {PennDOT) proposal to develop a stretch of abandoned
railroad track in suburban Philadelphia as a bicycle and pedestrian trail, using funds from the Congestion
Mitigation and Air Quality Improvement Program (CMAQ). 23 U.S.C. 104(b)(2} 217. The proposed trail is
a non-National Highway System project subject fo an exemption agreement entered into by FHWA and
PennDOT in 1992. See 23 U.S.C. 106(b){2) (1991).

The case involved a single issue: would the trail be used principally for transportation, rather than

_recreation purposes as required for projects funded from the CMAQ program? The District Court upheld

FHWA's determination that the trail project would be principally for transportation, saying it was supported
by the administrative record and neither arbitrary nor capricious. The appellate court, in a three-page
decision, agreed. Although the Third Circuit decision may not be cited as precedent, the District Court's

decision has been published. See Calio v. Pa. Dept. of Transp., 101 F.Supp. 2d 325 (E.D. Pa. 2000).

Practitioner's Note: If the project can be constructed so as to preserve the trail, then generally there will
not be a “use” of the trail. Thus, an overpass or even the relocation of the trail within the trail's existing
right-of-way may avoid a “use” of the trail. Regarding the use of CMAQ funds, even if a bike path has
recreational purposes, that does not mean it is not principally for transpaortation.

16. Joint Development (Park with Highway Corridor)

Question: When a public park, recreation area, or wildlife and waterfowl refuge is established and an
area within the 4({f) resource is reserved for highway use prior to, or at the same time the 4(f) resource
was established, do the requirements of Section 4(f) apply?

Legal Note: In Sierra Club v. Dole, 948 F.2d 568 (9™ Cir. 1991) the 9" Circuit reversed the district court's
1987 ruling that the Secretary had failed to comply with Section 4(f) by ruling that a planned bypass road
constructively used the McNee Ranch Park. In 1984, the McNee Ranch State Park was transferred to the
California Department of Parks and Recreation. This transfer deliberately set aside part of the [and that
was to form the park, due to the CalTrans belief that this set aside land might be necessary for a future
bypass of an area commonly know as “Devil's Slide” on California State Highway Route 1. The Devil's
Slide was a 600-foot section of Route 1 that repeatedly was closed due 1o Jandslides.

In 1986, the Secretary approved a Final Environmental Impact Statement for the Martini Creek
Alternative, but this FEIS did not include a Section 4(f) evaluation for the McNee Ranch Park.

in the 9 Circuit, USDOT claimed there was extensive cooperation between CalTrans and the park
planners throughout the process of park acquisition and the road alignment. The court also examined the
legislative history of Section 4(f) and found Congressional reports that stood for the proposition that
Congress thought that the joint planning of roads and parks was desirable.

Additionally, the court stated that,
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“lw]here a park and a road are jointly planned on land which previously had neither park or
road...no consensus is being upset. The community is not changing its mind about the type of
park and road it would have, but is making the determination in the first instance. it is difficuit to
see how the road would significantly and adversely affect the park.” (948 F.2d 575)

Further, the 8" Circuit held that a road does not “constructively use” a park if the road and park were
jointly planned. The court also emphasized that this is only applicabie when there is constructive not
actual use of a parkland.

17. Planned 4(f) Resources

Question: Do the requirements of Section 4(f) apply to publicly owned properties “planned” for park,
recreation area, wildlife refuge, or waterfowl refuge purposes even though they are not presently
functioning as such?

Legal Note: In Nat'| Wildlife Fed'n v. Coleman, 520 F.2d 359 (5™ Cir. 1978) plaintiffs contended that
FHWA violated Section 4(f) by failing to prepare a Section 4{f) statement for a section of I-10 that planned
to transect the habitat of the Mississippi Sandhill Crane, bisect the eastern portion of a proposed refuge
for the crane, and traverse Section 16 land held by the State of Mississippi in trust for the Jackson County
School District.

The court determined that for Section 4(f) to apply to the lands at issue in this case, they must meet the
following two-part test. First, the land to be used by the project must be publicly owned and second, the
land must be from one of the enumerated types of publicly owned lands. The court found that the Section
16 land, although publicly owned, was never designated or administered as a wildlife refuge or any other
Section 4(f) purpose notwithstanding the fact that the land was used by the Sandhill Crane as a
sanctuary. In addition, the court found Section 4(f) was not applicable to the proposed wildlife refuge,
because at the time the right of way for the project was acquired, and during the time the plans were
approved, estimates and specifications were given, construction awards were given, and when
construction began, the land was not publicly owned. A subsequent transfer of the land to the Fish and
Wildlife Service did not make Section 4(f} applicable after the fact.

in Davis v. Mineta, 302 F.2d 1104 (10“"I Cir. 2002) two parks were planned within the area of potential
effect as part of a highway project within the cities of Draper, Sandy and South Jordan in Salt Lake
County, Utah. Here, the Jordon River Parkway was owned by two private [andowners and partially by the
Utah Department of Natural Resources, Division of Parks and Recreations. This land was designated as
parkiand on the South Jordan City Parks and Recreation Master Plan. The other property at issue was
the Willow Creek Park. This park was Planned in the Draper City Master Plan to be parkland but was
owned by a private landowner. The 10™ Circuit found that Willow Creek did not qualify as a Section 4(f)
property, due to its private ownership, as did that portion of the Jordan River Parkway not owned by the
State of Utah. However, that part which was owned by the State of Utah did qualify as Section 4(f)
property due to its public holding.

18. Temporary Recreational Occupancy or Uses of Highway Rights-of-Way

Question: Does Section 4(f) apply to temporary recreational uses of tand owned by a State Department
of Transportation or other Applicant and designated for transportation purposes?

Legal Note: In Collin Gounty, Tex. v. Homeowners Ass'n For Values Essential to Neighborhoods
(HAVEN) 716 F. Supp. 953 (N.D. Texas 1989) HAVEN contended that certain lands should have been
viewed as Section 4(f) properties in the Section 4(f) evaluation in the Final Environmental Impact
Statement. In this case, the properties at issue were acquired by Dallas County from a private party in
1973 for use as highway right-of-way. Under an agreement between the City of Carroliton and Dallas
County, the right-of-way was being used for recreation. Plaintiffs countered that Section 4(f) is
inapplicable to temporary uses of highway rights-of-way for recreational activities.
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The court concluded that FHWA did not err when the Section 4(f} evaluation determined that these
properties were not Section 4(f) resources. Reasoning,

“The properties in this case were acquired from a private owner by Dallas County for right-of-way
purposes; they are being used temporarily as a park. Simply because they have an interim use
does not change their character: they were purchased as rights-of-way and they will be used as
rights-of-way.” 716 F. Supp. at 972

A recent decision, known as the Stewart Airport Case, undercuts the position that land acquired for
transportation use cannot become a Section 4(f) resource by permissive interim use. Stewart Park and
Reserve Coalition Inc. v. Slater, 352 F.3d 545 (2nd Cir. 2003).

The case involves approximately 1200 acres of some approximately 8600 acres of land acquired for
airport use. The proposed use of the 1200 acres was for construction for airport access and highway
improvements. The land at issue was never designated as a parkland, but was managed by the state as
such, until its use was required for airport and transportation purposes. The airport land was initially an
Air Force base and was transferred to the state for use as a commercial airport. The state acquired the
adjacent approximate 8600 acres in the 70's for use as airport expansion land and uses consistent with
airport use, as per FAA regulations. These [ands also included buffer lands. At issue was whether
Section 4(f) applied to these adjacent lands.

The state entered into a revocable agreement with the New York State Department of Environmental
Conservation to manage the land until needed for airport use. The terms of the formal revocable
agreement stated that the agreement could be terminated upon 60 days notice of the land becoming
necessary for airport use. The land was managed and used for recreational purposes during the entire
agreement period, until the time it became necessary for transportation purposes.

The court held that 30 years of uninterrupted contiguous use of public recreational uses of this land,
regardiess of the revocable agreement and that fact the lands were originally acquired for transportation
purposes, nonetheless, constituled Section 4(f) protected fand. Further, the statutory language does not
condition protection of land on being permanently designated as such. Additionally, 30 years of use
entitied the land in question to Section 4(f} protection as the uninterrupted period could not be
characterized as interim.

21. Air Rights

Question: Do the requirements of Section 4(f) apply to bridging over a publicly owned park, recreation
area, wildlife refuge, waterfowi refuge, or historic site?

Legal Note: In Citizens for the Scenic Severn River Bridge Inc. v, Skinner, 802 F. Supp 1325 (D. Md.
1991) citizens and opponents of a bridge construction project sought ta enjoin state and federal officials
from proceeding with construction of a bridge across the Severn River in Anne Arundel County, Maryland.
Among other contentions, plaintiffs argued that use of the Severn River was not adequately considered in
the Final Section 4(f) statement. However, in the Section 4(f) statement defendants concluded there
would be a use of the river, which the court found to be a Section 4{f) resource. The use entailed
placement of piers and pilings in the river, possible runoff and removal of the existing bridge. Further, the
statement determined that any of the proposed alternatives would have used the river.

Coalition Against A Raised Expressway Inc. v. Dole, 835 F.2d 803 (1 1™ Cir. 1988) examined the impacts
of an elevated expressway on three Section 4(f) resources in the downtown area of Mobile, Alabama. At
issue were a park, a railroad terminal and the city hall. Defendants argued that in light of the [ocation of

these properties in the downtown area, the impacts from the expressway would not be substantial so as

to amount to a use of these properties. However, the court reasoned that,

“In addition to the noise and air pollution, the raised highway would impact on the protected sites
by impairing the view. The highway would cut off the city hall’s view of the river and the docks.
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Conversely, it would reduce the view from the river of the city hall’'s architecture. For the park and
the railroad terminal, the highway would replace the view of the downtown with the sight of the
seventeen-foot concrete pillars holding up the freeway. In addition, the dirt and debris from an
elevated freeway would lessen the beauty of the architecture itself.

While the elimination of the view, the increase in noise and air pollution, and the close location of
the highway may not individually constitute a use; cumulatively they s:gmflcantiy impair the utility
of the properties.” 835 F.2d at 812

The court found that the elevated expressway constructively used these Section 4(f) resources.

22. Non-Transportation Use of 4(f) Resources

Question: Does the expenditure of Title 23 funds for mitigation or non-transportation activities on a 4(f)
resource trigger the requirements of Section 4(f)?

In National Trust for Historic Preservation v. Dole, 828 F.2d 776 {D.C. Cir. 1987), the court found that
installing suicide prevention barriers on an historic bridge was not a fransporiation program or project and
therefore Section 4(f) was not triggered. The court iooked at the purpose of the project and found that
since it was not a project to facilitate transportation - - the movement of vehicles, Section 4(f) did not

apply.

Miscellaneous Section 4(f) Cases With Important Information

For general guidance on the issue of whether or not an avoidance alternative is imprudent and, therefore,
may be rejected, relevant case law is below:

The Fifth, Ninth and Eleventh Circuit Courts of Appeals have employed a stricter standard in determining
whether an alternative is imprudent than other Circuits. See, Louisiana Environmental Soviet v. Coleman,
537 F.2d 79 (5th Cir 1976); Stop H-3 Association v. Brinegar, 533 F.2d 434 (9th Cir. 1976); Druid Hilis v.
FHWA, 772 F.2d 700 (11th Cir. 1985).

Courts in the Fourth, Seventh and Tenth Circuits have interpreted the requirements less stringently. In
these jurisdictions, a balancing test for determining whether an alternative is imprudent has been
developed, Hickory Neighborhood Defense League v. Skinner, 910 F.2d 159, 163 (4th Cir. 1990); Eagle
Foundation. Inc. v. Dole, 813 F.2d 798, 804 (7th Cir. 1987); Committee {g Preserve Boomer Lake Park v.
USDOT, 4 F.3d 1543, 1550 (10th Cir. 1993). In these jurisdictions the courts allow the Secretary to weigh
the cumulative impacts of the avoidance alternative against the cumulative impacts of the non-avoidance
alternative to reach a decision. The impacts to be compared in this type of analysis include other impacts
in addition to the impacts on the Section 4(f) resource. The extent of harm that would be caused to the
Section 4(f) resource if is not avoided would be taken into consideration under this test.

In the other Federal Circuits the case law is less clear. See Monroe County Council v. Adams, 566 F.2d
419 (2nd Cir. 1977) (employed a balancing test without stating it was doing so). The Eighth and the Third
Circuits have recently adopted a more flexible standard for “prudent” but only for the limited purpose of
determining whether an alternative that minimizes harm can be rejected as “imprudent.” See, Bridgeton
v. Slater, 212 F.3d 448 (8th Cir. 1999){court refused to employ a rigid “least harm” fest in an airport
expansion case as this would conflict with Congressional mandate to facilitate airport expansion);
Concerned Citizens Alliance v. Slater, 176 F.3d 686 (3rd Cir. 1998){decision found that standard for
“orudent and feasible” was not quite as high when applied to alternatives that minimized harm and
granted the Secretary “slightly greater leeway” in eliminating options that minimized harm as imprudent).

When addressing the question of which standards apply in your state or district you should consult with
the Office of the Chief Counsel's Legal Staff.
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Summary of Changes in the 2005 FHWA Section 4{f) Policy Paper

Revision Process Timeline and Overview

January to March 2004 - All FHWA Division Offices; the Office of Chief Counsel;
the Headquarters Office of Planning, Environment and Realty and the Resource
Center Environmental TST were given the opportunity to submit new questions,
comments and identify areas of the 1987/1989 Policy Paper that needed
clarification and revision.

March 2004 - Comments were organized for consideration and possible
inclusion in the revised paper. Questions and responses from the Re: NEPA
(http://nepa.fhwa.dot.gov) Section 4(f) discussion group were also reviewed to
assist in determining subject areas to be addressed in the revision.

April to October 2004 - Revision of the Section 4(f) Policy Paper was
undertaken by Lamar Smith, Office of Project Development and Environmental
Review (HEPE), and Lance Hanf and Rima Lewis, the Ofﬂce of the Chief
Counsel (HCC} in San Francisco.

October 8, 2004 - The Draft Section 4(f) Policy Paper was circulated to FHWA
Division Offices, Office of Chief Counsel, Headquarters Office of Environment,
Planning and Realty, the Department of Interior (DOI), the Department of
Housing and Urban Development (HUD), the Department of Agriculture, and the
US DOT Office of the Secretary of Transportation (OST) (and in turn, other
modal administrations) for review and comment.

November to February 2005 - Comments on the draft were collected by the
Office of Project Development and Environmental Review. The comments were
reviewed and addressed as submitted and revisions were made the Policy Paper
as appropriate. In December, 2004 FHWA met with the Department of Interior to
address their comments.

February 2005 - Final review and revisions.

March 2005 - 2005 Section 4(f) Policy Paper issued on March 2, 2005 (dated
March 1, 2005)

The 2005 Policy Paper

The paper is organized into 3 main sections: Introduction, Section 4(f) Evaluation,
and Section 4(f) Applicability. It also includes two new appendices: Appendix A,
Analysis of Case Law, and Appendix B, Section 4(f) Evaluation Diagram.
Hyperlinks are added throughout the paper where websites are referenced for ease of
use. Previous FHWA memorandums have been incorporated and rescinded.




» Introduction. This section considerably revises the former “Section 4(f)
Background”. It provides a comprehensive overview of the history of Section 4(f)
and emphasizes important key policy and procedural points.

» Section 4(f) Evaluation. This section expands the 1987/1989 discussion of the
alternatives analysis process and “feasible and prudent” standard. It also
provides an organized approach to the Section 4(f) process and includes an
expanded discussion of the application of existing nationwide programmatic
Section 4(f) evaluations.

e Section 4(f) Applicability (Questions and Answers). Since this section is the
heart of the Policy Paper, material and substantive changes were made to
address frequent Section 4(f) situations and issues and to provide clarity thereto.
The 1987/1989 Policy Paper covered 22 subject areas with 34 questions and
answers, whereas the 2005 paper covers 30 subject areas with 53 question and
answers. Of the questions and answers in the 1987/1989 Policy Paper, all but 4
have been updated and changed. Former subject area 20 was eliminated due to
a law being repealed and former subject areas 22 and 18 were reformatted into
questions and answers 1C and 20C, respectively. Many of the former subject
areas have new numbers and the majority of new subject areas have been
added to the end of the question and answer section.

e Appendices. Appendix A includes an analysis of applicable case law and is
provided for information. Appendix B presents a comprehensive diagram of the
Section 4(f) evaluation process.

Outline of Changes to the Question and Answers

The following annotated Table of Contents from the 2005 Policy Paper illustrates the
changes that were made and the differences between the 1987/1989 Section 4(f) Policy
Paper and the updated 2005 FHWA Section 4(f) Policy Paper.

1)  Use of Resources (subject area modified)

A. Use {(answer modified)
B. Constructive Use (question and answer modified)
C. Temporary Occupancy (formerly 22 with modifications to question and answer)

2) Public Parks, Public Recreation and Wildlife and Waterfowl Refuges (subject area
modified)

A. Publicly Owned Park, Recreation Area or Wildlife and Waterfowl Refuge
(question and answer modified)

B. Significant Park, Recreation Are, or Wildlife and Waterfow! Refuge (question
and answer modified)




5)

6)

7)

8)

9)
10)

11)

C. Public Access (question and answer modified)
D. Easements and Lease Agreements (question and answer modified)

Historic Site

Section 4(f) Significance (question and answer modified)

Section 106 Adverse Effect and Section 4(f) Use (formerly 3C with question
and answer modified)’

Historic Districts (formerly 3B with question and answer modified)

Historic Property Boundary (new question and answer}

National Historic Landmarks (new question and answer)

Mmoo wr

Historic Bridges, Highways and Other Transportation Facilities (subject area
modified)

A. Historic Bridges and Highways (question and answer modified)
B. Historic Bridge Replacement (new question and answer)

C. Donations of Historic Bridges (question and answer modified)

D. Other Transportation Facilities (new question and answer)
Archeological Resources

A. General Applicability (answer modified)

B. Sites Discovered During Construction (new question and answer)
C. Archeological Districts (formerly 5B with answer modified)

Public Multiple-Use Land Holdings (answer slightly modified)

Late Designation of 4(f) Resources (subject area and question and answer
modified)

Wild and Scenic Rivers

A. Designated Wild and Scenic Rivers (formerly 8B with question and answer
substantially modified)

B. Potential Rivers and Adjoining Lands Under Study (formerly 8A with guestion
and answer modified)

Fairgrounds (No changes)

School Piaygrounds (answer slightly modified)

Golf Courses (new subject area)

A. Public Golf Courses (new question and answer)
B. Military Golf Courses (new question and answer)




12)
13)

14)

15)

16)

17)

18)

19)

20)

21)

22)

23)

24)

25)

26)

User or Entrance Fees (new subject area and question and answer)
Bodies of Water (formerly 11, answer slightly modified)

Trails (formerly 12)

A. National Trails System Act (answer modified and includes former 12D)
B. Trails'on Private Land (answer slightly modified)

C. Trails on Highway Rights-of-Way (answer modified)

D. Recreational Trails Program (new question and answer)

Bikeways (formerly 13, answer modified)

Joint Development (Park with Highway Corridor) (formerly 14 question and answer
modified)

Planned Facilities (formerly 15, answer modified)

Temporary Recreational Occupancy or Uses of Highway Rights-of-Way (formerly
16, subject area modified, question and answer modified)

Tunneling (formerly 17 and no changes)

Wildlife and Waterfowl Refuges (new subject area)

A. 4(f) Wildlife and Waterfow! Refuges (new question and answer)

B. Conservation Easements (new question and answer)

C. Wildlife or Waterfowl Areas (formerly subject area 18 with question and answer
modified)

Air Rights (formerly 19, answer slightly modified)

Non-Transportation Use of 4(f) Resources (new subject area and new question
and answer)

Scenic Byways (formerly 21 and no changes)
Transportation Enhancement Projects (new subject area)

A. General Applicability (new question and answer)
B. Creation of Future 4(f) Resources (new question and answer)

Museums, Aquariums and Zoos (new subject area and guestion and answer)

Tribal Lands and Indian Reservations (new subject area and question and answer)




27)

28)

29)

30)

Traditional Cultural Properties (new subject area question and answer)
Cemeteries (new subject area)

A. General Applicability (new question and answer)
B. Other Lands with Human Remains (new question and answer)

A(f) Evaluations in Tiered NEPA Documents (new subject area and question and
answer)

Department of the Interior Handbook on Departmental Review of Section 4(f)
Evaluations (2002) (new subject area and question and answer)

Side by Side Comparison

1989 Policy Paper 2005 Policy Paper

1. Use of Land ' 1. Use of Resources
A. What is “Use’ A. Use
B. Substantially impair {Constructive B. Constructive Use

' Use) . C. Temporary Occupancy of
Resources

2. Public Parks, Recreation Areas, 2. Public Parks, Public Recreation Areas

Waterfowl and Wildlife and Waterfowl Refuges

and Wildlife Refuges
A. Publicly Owned Park, Recreation

A. Major Funciion Area or Wildlife and Waterfowl
B. Significance Refuges
C. Not Open to Entire Public B. Significant Park, Recreation Area,
D. “Public Ownership” or Wildlife and Waterfowl Refuge
C. Public Access
D. Easements and Lease Agreements
Historic Sites 3. Historic Sites
A. Significance A. Section 4(f) Significance
B. Historic Districts B. Section 106 Adverse Effect and
C. Adverse Effect versus Section 4(f) Section 4(f) Use
C. Historic Districts
D. Historic Property Boundary
E. National Historic Landmark




4. Historic Bridges and Highways
A. Applicability

B. Replacement of Historic Bridges
{pursuant to Section 144)

5. Archeological Resources

A. Individual Site
B. Archeological Districts

6. Public Multiple-Use Land Holdings
7. Late Designation
8. Wild and Scenic Rivers

A. Study Rivers
B. Designated Rivers

9. Fairgrounds
10. Schoo! Playgrounds

11. Bodies of Water

12. Trails

A. Scenic and Recreation Trails on
Public Land
Scenic and Recreation Trails on
Private Land

B.
C. Trails on Highway Rights-of Way
D.

Historic Trails

13. Bikeways

4. Historic Bridges, Highways and Other
Transportation Facilities

Historic Bridges and Highways
Historic Bridge Replacement
Donations of Historic Bridge
Other Historic Transportation
Facilities

cow>

5. Archeological Resources
A. General Applicability
B. Sites Discovered During
Construction
C. Archeological Districts
6. Public Multiple-Use Land Holdings
7. Late Designation of 4(f) Resources

8. Wiid and Scenic Rivers

A. Designated Wild and Scenic Rivers
B. Rivers Under Study

9. Fairgrounds
10. School Playgrounds
11. Goff Courses

A. Public Golf Courses
B. Military Golf Courses

12. User or Entrance Fees

13. Bodies of Water



14. Joint Development (Park with
Highway Cortidor)

15. "Planned” Facilities

16. Temporary Occupancy of Highway
Rights-of-Way

17. Tunneling

18. Wildlife Management Areas

19. Air Rights

20. Access Ramps (in accord with
Section 147)

21. Scenic Byways (June 7, 1989)

22. Temporary Construction Easements
(June 7, 1989)

14.

15.

16.

17.

18.

19.

20.

21.

22,

23.

24.

25.
26.

27.

Trails

A. National Trails System Act

B. Trails on Private Land

C. Trails on Highway Rights-of-Way
D. Recreational Trails Program
Bikeways

Joint Development (Park with
Highway Corridor)

Planned 4(f) Resources

Temporary Recreational Occupancy
or Uses of Highway Rights-of- Way

Tunneling

Wildlife and Waterfowl Refuges

A. 4(f) wiidlife and Waterfowl
Refuges

B. Conservation Easements

C. Wildlife or Waterfowl Areas

Air Rights

Non-Transportation Use of 4(f)
Resources

Scenic Byways
Transportation Enhancement Projects

A. General Applicability
B. Creation of Future 4(f) Resources

Museums, Aquariums and Zoos
Tribal Lands and Indian Reservations

Traditional Cultural Properties




28. Cemeteries

A. General Applicability
B. Other Lands with Human Remains

29. Section 4(f) Evaluations in Tiered
NEPA Documents

30. Department of the Interior Handbook
on Departmental Review of Section
4(f) Evaluations (2002)
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Division, APP-600, 800 Independence

Avenue, SW., Washington, DC 205681,
Federal Aviation Administration,

Western-Pacific Region, Airports

Division, Room 3012, 15000 Aviation

Boulevard, Hawthorne, California

90261.

Mike Covalt, Airport Manager, City of
Flagstaff, Flagstaff Pulliam Airport,
5200 South Pulljam Drive, Flagstafl,
Arizona 86001,

Questions may be direcled to the
indjvidual named above under the
heading FOR FURTHER INFORMATION
CONTACT.

Issued in Bawthorne, California, on April
7, 2005.

Mia Paredes Ratcliff,

Acting Manaoger, Airports Division, AWP-600,

Western-Pocific Region.

[FR Doc. 05-7828 Filed 4-19-05; B:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
[Summary Notice No. PE-2005-23]

Petitions for Exemption; Summary of
Petitions Received

AGENCY: Federal Aviation
Administration [FAA), DOT.

ACTION: Notice of petitions far
exemption received and of dispositions
of prior petitions.

SuMMARY: Pursuant to FAA’s rulemaking
provisions governing the application,
processing, and disposition of petitions
for exemption part 11 of Title 14, Code
of Federal Regulations [14 CFR), this
potice contains a summary of certain
petitions seeking relief from specified
requirements of 14 CFR, dispositions of
certain petitions previously received,
and corrections, The purpase of this
notice is to improve the public's
awareness of, and participation in, this
aspect of FAA’s regulatory activities.
Neither publication of this notice nor
fhe inclusion ar omission of information
in the summary is intended to affect the
legal status of any petition or its {inal
disposition.

pATES: Comments on petitions received
must identify the petition docket
number involved and must be received
an or before May 5, 2005.

ADDRESSES: You may submit coniments -
(identified by DOT DMS Docket Number

FAA—200X—XXXXX) by any of the
follpwing methods:

» Weh Site: http://dins.dot.gov.
Follow the insirnctions for submifting
comments on the DOT electronic docket
site,

« Tax: 1-202--493-2251,

+ Mail: Docket Management Facility;
U.S. Depariment of Transpartation, 400
Seventh Street, SW., Nagsif Building,
Room PL—401, Washington, DC 20580~

00t,

« Hand Delivery: Room P1—401 on
the plaza leve] of the Nassif Building,
400 Seventh Street, SW., Washingtomn,
D, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

« Federal eRulemaking Portal: Go to
http:/www.regulations.gov. Follow the
online instractions for submitting
comments.

Docket: For access to the dockst to
read background documents or
comments received, go to fittp://
dms.dot.gov at any time or to Room Pl—
401 on the plaza level of the Nassif
Building, 400 Seventh Sireet, SW.,
Washington, DC, between 9 a.mw and 5
p.m., Monday through Friday, except
Federal holidays.

FOR FUATHER INFORMATION conTacT: Tim
Adams (202) 267-8033, Sandy
Buchapan-Sumter (202) 267-7271,
Office of Rulemaking [ARM-1]), Federal
Aviation Administration, 800
Independance Avenue, SW.,
Woashington, DC 20581,

This notice is published pursuant to
14 CFR 11.85 and 11.91.

Issued in Washingtor,, DG, on April 12,
2005.

Anthony F. Fazio,
Direotor, Office of Aulemaking.

Petitions for Exemption

Docket No.: FAA—2004-18468.

Petitioner: Flight Level Aviation, Inc.

Section of 14 CFR Affected: 14 CFR
£1.56(1){1).

Description of Relief Sought: To allow
Flight Level Aviation, Inc., to use 2
flight simulator or flight training device
that is not used in accordance with an
approved course conducted by a
training center certificated under part
142 of this chapter.

[FR Doc. 057825 Filed 4—19-03; 8:45 am]
BILLING CODE 4810-13-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration
{FHWA Docket No. FHWA-2002-132580]

Final Nationwide Programmatic
Section 4(f) Evaluation and
Determination for Federal-Aid
Transportation Projects That Have a
Net Benefit to & Section 4(f) Property

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Notice.

SUMMARY: The FHWA is issuing this
approved final nationwide
programmatic Section 4(1) evaluation
[programmatic evaluation) for use in
certain Fedefal (Federal-aid or Federal
Lands Highway) transporiation
improvement projecis where the use of
publicly owned property from a Section
4(f) park, recreation area, or wildlife and
waterfow! refuge or property from a
historic siteTesulis in a nét benefitto -
the Section-4{f} property. The
application of this programmatic
gvaluation is inténded to promote
enviranmental stewardship by

-encouraging the development of

measures that enhance Section 4(f)
praperties and to streamline the Section
4([) process by reducing the time it takes
to prepare, review and circulate a draft
and final individual Section 4(f)
Fvaluation (individual evaluation) that
dpcuments complianca with Section 4(f)
requirements. This programmatic.
evaluation provides a procedural option

* for demonstrating compliance with the

statutory requirements of Section 4(f)
and is an addition to the existing
nationwide programmatic evaluations,
all of which remain in effect. This
programmatic evaluation can be applied
to specific project situations that fit the
criteria contained in the Applicability
section. To fully realize the streamlining
benefits of this programmatic
evaluation, the FHWA and the
Applicant (defined later) are encouraged
to initiate coordination with the
official{s) with jurisdiction (defined
later) over a Section 4{f) property as
early as posgible and practicable to
facilitate the assessment of benefits and
harm to a Section 4{f) property.
EFFECTIVE DATE: April 2C, 2005,

FOR FURTHER INFORMAT!ON CONTACT: Mr.
Lamar 8. Smith, Office of Project
Development and Environmental
Review, HEDPE, (202) 366-8994 and Ms,
Diane Mabley, Office of the Ghief
Counsel, BCC-30, (202) 366—1366.
FHWA office hours are from 7:45 a.1.
10 4:15 p.m. e.t., Monday through
Friday, except Federal holidays. The
offices are located at 400 Seventh Street,
SW., Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

Electronic Access

An electronic copy of this notice may
be downloaded using a computer,
moden, and suitable communications
software from the Government Printing
Offize’s Electronic Bulletin Board
Service at (202) 512~1861. Iniernet users
may reach the Office of the Federal
Register’s home page at hitp://
www.orchives.govand the Government
Printing Office’s Web site at hittp://
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vrww.access.gpo.gov. An electronic
version of the programmatic evaluation
may be downloaded at the FHWA Web
site: hitp://

www.emdronment fhwa.dot.gov/
guidebook/gbwhatsnew.htm,

Contenis of Preambie

= Backpround on the Nationwide
Section 4(F) Evaluation and
Determination.

« Description of Action.

» Why Issue a New Nationwide
Saction 4(f) Evaluation?

s Actions Taken to Dats.

» Commenis and Responses on the
Drafi Netionwide Section 4(f)
Fyaluation and Determination.

« Txamples.

Background on the Nationwide Section
4(f] Evaluation and Determination

The FTA initially anticipated
participating in this proposed

rogrammatic evaluation as reflected in
the draft Nationwide Section 4(f)
Evaluation and Proposed Determination
for Federal-Ald Transportation Projects
That Have a Net Benefit to a Section 4{f}
Property published at 67 FR 77551, on
December 18, 2002, The FTA currently

utilizes no programmatic evaluation and

relies on individual evaluations to
satisfy the requirements of Section 4(f)
for transit projects that use Section 4(f)
properties. Upon further transit-program
and palicy review, the FTA has elected
nol to participate in this programmatic
evaluation and will continue to perform
individual Section 4(f) evaluations in all
casas,

Proposed federally funded highway
projects that would use property from
significant publicly owned public parks,
recreation areas, ar wildlife and
waterfow! refuges or from significant
historic sites are subject to Section 4(f)
of the U.S. Department of
Transportation Act of 1966 (Public Law
89—670, 80 Stat. 931, October 15, 1966),
a provision now codified in tile 48,
United States Code, Secticn 303.
Section 4(f) prohibits such use unless
the FHWA determines that: (1) There is
no feasihle and prudent avoidance
aliernative; and (2) ihat the project
incindes all possible planning to
minimize harm to the Section 4(f)
property. These efforts are normally
tdocumented in an individuel evaluation
ar one of four existing nationwide
programmetic evaluaiions. For some
FHWA projects, it may be possible to
utilize one ar more programmatic
evaluations that were developed for
specific circumstances.?

1 Final Nationwide Section 4(f) Evaluation and
Approval for Federally-Ad ded Highway Projects

Court decisions, particularly in the
1970s, resulted i strict interpretations
of Section 4(f) requirements. Many of
these early decisions resulied from large
projects that impacted Section 4{f)
properties during the peak of Interstate
highway construction and expansion. In
recent years, however, some courts have
provided a more flexible interpretation,
responding to the reduction in the
severity of impacts and a trangportation
prograwm Lhat is currenily focused more
on system preservation and
modernization than on expansion.

Programmatic evaluations reduce the
processing time and effort necessary to
document the analysis and illustiate
that the Section 4(f) requirements have
been met. Each of the programmatic
evalustions contains specific and
Jimiting applicability criteria and
findings. For projects that do not mest
the specified applicability criteria, the
FHWA must prepare and circulate for
comment, & draft individual evaluation,
which is subject to internal Jegal

sufficiency review priorto approvel and

circulation of a final individual Section
4(f) evaluation.

Description of Action

This programmatic evaluation
facilitates compliance with Section 4(f)
requirements for those situations in
which there is agreement among the
FHWA, the Applicant and the official(s)
with jurisdiction over the Section 4(f)
property that the transportation use of
Section 4(f) property, the measures 10
minimize harm and the mitigation
incorporated into the project will result
in & net benefit to the Section 4(f)
property. If an agresment on net benefit

‘capnot be reached among the FEEWA,

the Applicant and the official(s) with
jurisdiction aver the Section 4{%)
property, then this prograramatic
evaluation cannot be used. This
programmatic evaluation may be used,
when applicable, for a project of any

With Minor Invalvements With Public Parks,
Recreational Lands, and Wildlifz and Waterlowl
Refuges, Issned December 23, 1986, Published in
Federal Registar, August 19, 1057, and con be
found at 52 FR 31111,

TFinal Netionwide Sestion 4(f) Evaluation and
Approval for Faderally-Aided Highwey Projects
With Minor lowolvements With Historic Sitas,
Issued Decoraber 23, 1985, Published in Federal
Regisier, August 19, 1887, and can be found at 52
FR 31118, Department of Transportation, Federal
Highway Administration—Programmatic Section
4(f) Evaluation and Approval for FHWA Projecis
that Necessitate the Use nf Historic Bridges, Issued
July 5, 1603, Published in Federa] Regisler, Auvgust
22,1063, and can be found at 28 FR 36135.

Negative Decl aration/Section 4(1) Statement for
Independent Bikeway or Walkway Construction
Projects, FHWA Memorendum, May 23, 1977, and
can be found al Jittps/
nwuv.emdronment fhiva.dot gov/projdevs
4fiikeways.htm.

class of action as defined in 23 CFR
271115 of the FHWA Environmental
Tmpact and Related Procedures
{(National Environmental Policy Act
[NEPA) regulations).

Why Issue a New Nationwide
Programmatic Section 4(f) Ivaluation?

Individua) evaluations are approved
after exiensive internal review and
interagency coordination, The internal
process consists of a review of both a
draft and final evaluation by the FHWA
Division Office and, in some cases, the
FHWA Headguarters Office. In addition,
gach final individual evaluation
undergoes a separate review by the
FHWA Office of Chief Counsel Lo ensure
legal sufficiency. Interagency
caordination is undertaken on all
individual evaluations with the
afficial(s) with jurisdiction over the
Sectian 4(f) property 2nd with the DOL
A draft individua! Section 4(f)
gvalnation is provided for coordination
and commeni for & minimum of 45 days
and & final individual Section 4(f)
evaluation is prepared ta support the
FHWA Section 4(f) determination. In
addition, the U.S. Departments of
Agriculture (USDA) and Housing and
Urban Development (HUD) are
cansulted on those projects involving &
Section 4(f} property for which they
have program responsibilities.

The pracess associated with
individua! evaluation documentation,
review and consultation is time
consuming. The process is appropriate
for projects that have the potential to
substantially impair, through use, the
activities, features or attributes that
qualify the property for Section 4(f)
protection. For other projects, where the
use of Section 4(f) property is minor
and/or does not result in a substantial
impairment of specific qualities that
make & property eligible for Section 4{i)
protection, the praject is still subject to
the same thorough and time-consuming
process of evaluation, unless it qualifies
for a simplified review under one of the
existing programmatic evaluations. This
programmatic evaluation is intended to
address those projects wherse there is
agreement among the FHWA, the
Applicant and the official(s) with
jurisdiction that, (1) a use of property
does nat result in a substantial
impairment; (2) the project includes all
possible planning to minimize harm,
including mitigation; and (3) that the
cumulative result is an overall
improvement and enhancement of the
Section 4(f) property.

An understanding of the intent of this
programmatic evaluation, applicability
requiremenis and the meaning of net
benefit is a prerequisiie to agreement.
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Where conflict arises in reaching
agreement with the official(s) with
jurisdiction, the FHWA should assess
thae nature of the disagreement to
determine whether it is procedural or
substantive (related to the applicability
criteria of the actual project action)
Dbefare deciding not to use this
programmatic evaluation. If substantive
disagreement persists, then this
programmatic evaluation cannot be
used,

Ag established in this programmatic
ovaluation, the Administration will
review the specific facts of a project,
compare them to the applicability
requirements of the programmatic
avalualion and determine if il is
applicable. When applicable,
appropriate supparting documentation
will be placed in the project file and/or
referenced in the appropriate
environmental document. Since this
programmatic evaluation was reviewed
and determined to be legally sufficient
according to the requirerents of 23 CFR
771.135(K), the utilization of this
progranumatic evaluation on specific
projects will not requira legal
sufficiency review under 23 CFR
771,135(k). Similarly, interagency
cocrdination is streamlined, as
described in this programmaiic
evaluation, by consulting only with the
official(s) with jurisdiction, and nat
with DOI, USDA, or HUD, except when
those agencies have an official
rasponsibility related to the property or
where conversion of the 4{f) property to
highway use is encumbered such that,
specific subsequent agency action will
be required {e.g., lands acquired with
Land and Water Conservation Fund Act
(LWCFA) assistance, 16 u.s.C
4601(8)(P)(3)). It is estimated that these
gtreamlining steps will reduce
processing and approval time for certain
projects by 8 to 6 months. Of equal
impartance is the extent of internal
review and interagency coordinetion,
which will be commensurate with the
severity of impacts and the potential for
enhancement of the Section 4(f)
property.

Actions Taken to Date

The draft Nationwide Section 4(f)
Evaluation and Proposed Determination
for Federal-Aid Transporiation Projects
That Have a Net Benefit to a Section 4(f)
Property was published on December
18, 2002, at 67 FR 77551, requesting
public and agency comment (FHWA
Decket No, FHWA—2002-13290), The
proposed programmatic evaluation. was
provided specifically ta the DOL the
USDA, HUD and the Advisory Couneil
on Historic Preservation (ACHP).

After careful analysis of all comments
received, the FHWA has decided lo
finalize and approve this programmatic
evaluation. Minor changes have been
made in this final programmatic
gvaluation to add clarity and
incorporate suggested improvements
from insightful comments. This decision
is based upon the belief that the
programmatic evaluation will assure full
compliance with the statute while
enhancing Section 4(f) properties and
reducing duplicative administrative
processes for eligible projects. The
decision is consistent with
congressional streamlining initiatives.

Comments and Responses on the Draft
Nationwide Programmalic Section 4(1)
Evaluation

The following discussion is a
summary of comments received on the
draft programmatic evaluation.
Responses are provided on how the
FHWA considered and addressed the
concerns and/for issues raised.

Comments ware received from 18
entities, including Federal agencies, two
national transportation organizations,
one national environmental
organization, eight State transportation
agencies, one transit agency, two State
resource agencies, and two private
consulting firms, Commenters included
the Department of the Interior (DOT),
and the National Park Service (NFPS), the
American Highway Users Alliance
{AHUA), the Americen Association of
State Highway and Transportation
Officials (AASHTOQ), the Sierra Club, the
State of California Department of
Transportation [CALTRANS), the
Maryland State Highway
Administration (MDSHA), the
Pennsylvania Department of
Transportation (PennD OT), the New
York State Department of
Transportation (NYSDOT), the Missouri
Department of Transportation
(MODOT), the Texag Depariment of
Transportation (TXD 1), the Wisconsin
Department of Transportation (WIDOT),
the Washington State Department of
Transportation (WSDOT), the Central
Puget Sound Regional Transit Authority
(Sound Transit), ihe State of Alabama
Historica) Commission (AHC), the
Wyoming Game and Fish Department
(WGF) through its Office of Fadaral
Land Policy, Transportation
Environmental Management Inc. (TEM)
and the HR Green Company (HR Green).
In addition, the FTA provided
comments and recommendations for
consideration prior fo its decision not fo
be a participant in the programmatic
evaluation.

Many commenls were general in
nature and are summarized and

addressed callectively under the
following general comment headings:
General Comments, Net Benefit,
Officialis) with Jurisdiction, and. Section
106 Intepration. Many comments
included recommendations related o a
specific section of the programnatic
evaluation which are addressed in the
section-by-section analysis.

A mumber of the spacific comments
received, focused on the overall reform
of Section 4(f) and suggested that this
programmatiic evaluation does not do
enough to reform and streamline
existing Section 4(f) requirements. All
commentis and recommendations have
been read and considered by the FHWA.
These concerns are beyond the scope of
this efort and have not been addressed
in this document.

General Comments

Comments received demonstrated a
need for additional definition of terms
usad in the final programmatic
svaluation. Definitions were added for:
» administration”, “ Applicant”, “net-
benefit” and “officials with
jurisdiction.™

“ Administration” refers to the Federal
Highway Administration, FHWA
Division Administrator or Division
Enginesr.

“Applicant” refers to the State
Highway Agency or State Department of
Transportation, or local governmenta]
agency acting through the State
Highway Agency or State Department of
Transpertation,

A "net benefit” is achisved when the
transportation use, the measuras to
minimize herm and the mitigation
incorporatad into the project results in
an aversll enhancement of the Section
4(f) property when compared to both the
future do-nothing or avoidance
alternatives and the present condition of
the Section 4(f) property taking into
congideration the activities, features and
attributes thet qualify the property for
Section 4(f) protection. A project does
not achieve a “net benefit” if it will
result in a substantial diminishment of
specific fanctions or values that made
the property eligible for Section 4(f)

rofection,

“Official(s) with jurisdiction” over
Section 4(f) property {typically) include:
for a park, the Federal, State or local
park authorities or agencies that own
and/or manage the park; for a refuge, the
Federsl, State or local wildlife ar
waterfowl refuge owners and managers;
and for historic sites, the State Historic
Preservation Officer (SHPQ) or Tribal
Historic Preservation Officer (THPO),
whichever hag jurisdiction undar
Section 106 of the National Historic
Preservation Act {16 U.8.C. 470f).
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Many commenters expressed overall
support for the programmatic
evaluation. They generally recognized
and noted the potential benefits of the
programmatic evaluation in
streamlining the procedural
requirements of Section 4(f), such as
reducing paperwork and internal
review, while at the same time,
encouraging enhancement of Section
a(f) praperties and promoting
environmental stewerdship,

The guiding principle regarding the
nse of the programmalic evaluation is
that there must be a “net benefit” to the
Section 4(f) property. The ability of the
FHWA, the Applicant and the official(s)
wiih jurisdiction to reach agreement
with respect to the impacts, measures (o
minimize harm, mitigation and thata
net benefit will result is inherent in the
decision of whether or not the
programmatic evaluation is applicable.
“Negotiations” in this regard, shounld be
no more complicated or require skills
other than those required for normal
projact development and Section 4(f)
consultations related to impacts,
measures to minimize harm and
mitigation.

A situation where the necessary
agreement or determination af
applicability is substantially difficult to
achieve or make may be an indication
that an individual Section 4(f}
evaluation is appropriate in that case.
On the other hand, this situation may be
an indication that one or more of the
participants lack understanding of the
intent of {he programmatic evaluation or
the individual applicability
racuirements. As stated above, an
understanding of the intent of the
applicability and net benefit
requirements is a prevequisite to
agreement. Where conflict arises in
coordinating agreement with the
officials with jurisdiction, the FHWA

" should assess the nature of the
disagreement to see if it is procedural or
substantive before deciding not ta use
this programmatic evaluation.

The FHWA is committed to providing
additional guidance, if needed, ona
case-hy-case basis to ensure that
misunderstanding about the intent of
the programmatic evaluation is not an
impediment to its use.

Although only a few comments
received can be characlerized as
negative or in general opposition to this
programmatic evaluation, many
commenters requested clarification and/
or refinement of the language used.

The Sierra Club generally objected o
the programmatic evaluation becanse in
its view, il contradicts judicial
interpretations of Section 4(), derails
the regulatory safegnards and

circumvents the 4{f) mandate that
special effort be taken to preserve the
natural beauty of the countryside,
public park and recreation lands,
wildlife and waterfow] refuges, and
historic sites. The Sierra Club also
suggested that FHWA has provided no
gvidence that the new progranmatic
gvaluation will result in any tangible
benefits 1o aveas currently protected
under Section 4({f) and the streamlining
approach may severely reduce the
number of protected natural areas and
historic siles.

This programnatic evaluation is nota
waiver or relaxation of any of the
Section 4(f) standards or judicial
interpretations of the legislative
raquirements. All existing Section 4(f)
Jegislative provisions remain intact. In
addition, the vse of the programmatic
evaluation will allow an increase in
environmental stewardship
opportunities resulting in greater
protection and enhancement of Section
4({] protected properties.

The requirement for a documented
agreement of the resulting net benefit to
a Section 4(f) property will safegurard
the preservation provisions of Section
4(f)} law by ensuring that there will be
an enhancement of the functions and
values that originally qualified the
property for Section 4(f) protection.
There is 1o less protection afforded by
this programmatic evaluation than with
an individual evaluation and its
application will allow a more efficient

rocess of the regulatory reguirements, -

The DO! was neutral regarding the
advantages of the programmatic
evaluation and recommended thet
FHWA expand on and clarify what “net
benefits” to a Section 4(f) property
means, especially with regard to
resources under its jurisdiction. The
DOI also noted that that without further
clarification the programmatic may not
satigly the siatutory mandate 0 cansult
with DO an Section 4(f) issues. In
response to this and other similar
comments, we have clarified the
definition of “net henefit” in the final

rogramrnatic.

The PennDOT commented that the
programmatic would provide some time
savings in processes but that it would be
limited. The NYSDOT and the TEM
pifered similar comments regarding
limited benefit, suggesting that the
procedure for utilizing a programmatic
evaluation is the same as that required
for an individual evaluation.

The intent of this programmatic
evaluation is to address administrative
burden when it is in the interest of all
parties involved to take an action where
a nse of Section 4(f) property will result
in an erhancement of that property.

There may be a limited history of
experience with this programmatic
avaluation; however, there are many
examples of “missed opportunities” 10
benefit or enhance an existing property
wlere a transportation use was
imminent.

This programmatic evaluation
censtitutes an approved evaluation for
which the FHWA nead only to
demonstrate compliance with the
criteria contained i the programmatic
gvaluation. The independent review by
the DOI and the USDA or HUD
official(s) of the draft and final
individual Section 4(f) evaluations and
the legal sufficiency review by the
FHWA necessary for an individual
evaluation are ot required for this or
other programmatic evaluations. In
many instances the time necessary o
conduct these regulatory internal
ravisws for individual Section 4(f)
evaluations are not apparent to the
perties not divectly involved in the
evaluation process. Procedurally, the
tine savings may be limited to 310 6
manths in normal project development;
Lowever, the overal! benefit is enough
to encourage its use and will result in
efforts that enhance Section 4(f)
properties while avoiding some
procedurs] steps.

The Sierra Gl?ub commented that the
proposed changes do ot “streamline”
the Section 4(t) procedural
requirements, As an example, the Sierra
Cluhb noted that the programmatic
evaluation cannot be utilized if a
feasible end prudent alternative exists
and when a project has no prudent and
fezsible alternative, the agency with
jurisdiction must agree to mitigation
measures to ensurs the proposed action
results in a net henefit. The Sierra Club
further opined that under this scenario,
the programmatic evaluation expands
FHWA’s discretion and the review
process, without fll consideration of
benefits or losses to Section 4(f) areas.

As stated above, the programmatic
evalnation does not waive any of the
existing Section 4(f) requirements
including the determination that there
are no feasible and prudent avoidance
alternatives ta the Section 4(f) use of the
praperty, and that the project includes
all possible ineasures to minimize harm
to the Section 4{f) property. The savings
that are being sought through use of the
programmatic evajuation come from
eliminating internal reviews within the
FHWA and the cage-hy-case
goordination with the DO! and other
Federal agencies currently reguired for
individual evaluations. Coordination,
consultation and agreement with the
officials with jurisdiction are essential
components of compliance.
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There js an important distinction fo
e made in understanding the
pregrammatic evaluation and how the
agreement of net benefit is reached,
dacumented, and approved by the
Administration. Cominents received
from the Sierra Club and others appear
io Lave interpreied the FFTWA as the
sofficial with jurisdiction,” This is not
the case. For clarification, the definition
of “official(s) with jurisdiction” was
added to the final programmalic
avsluation. The Sierra Cluly’s concerns
regarding the expansion of agency
discretion are unfounded, given that the
FHWA must reach an agreement with
the official(s) with jurisdiction over the
Section 4{f) property in order for the
pragramrnatic evaluation 0 apply. If
anything, the role of the officials with
jurisdiction is enhanced due to their
required participation and egreement on
achieving a net benefit.

The MDSHA and the AHC
commented that the official(s) with
jurisdiction over Section 4(f) property
mey be the SHPO or THFO and
recommended changes to Applicability,
Ttemn Numiber 5 to denots that official(s)
with jurisdiction may include the SHPO
or THPO.

The definition of “officials with
jurisdiction™ has been clarified as to the
rcle of the SHPQ or THPO as the official

" in the case of histaric properties. As

previously noted, there may be
instances where a Section 4(f) property
has moze than ane official with
jurisdiction.

The Sierra Club expressed concern
that without a coherent set of criteria to
measure the impact of the project on the
Section 4(f) area itself, the proposed
changes alter the FHWA’s role in
parkland and historic site preservation
by placing undue weight on external
factors,

The role of the FHWA throughout the
history of Section 4{f) has been to
protect and preserve specific defined
properties. That role or responsibility
does not change with this programmatic
evalnation; indeed, pratection of
Section 4(f) properties is enbanced, by
providing an incentive to improve tha
property and a less curmbersome
mechanism wlhen agreement on net
benefit can. be reached.

The FHWA retains the responsibility
for determining the applicahility of
Section 4(£) and of this programmatic
gveluaiion, which is dependent on
agreement of net benefit. The FHWA
will give deference to the official(s) with
jarisdiction to assist in delermining
whether the project will “‘substantially
giminish’ the function or values for
which Section 4[f) was found te be
applicable to the property, and all

parties involved musl reach agreement
as to whether a proposed project will
result in a “nat benefit’* to the property.
If agreement 5 not reached, this
programmatic evaluatien will not apply.

The programmatic evaluation also
does not include impact criteria as part
of the applicability standards. This was
done inientionally to allow the
official{s) with jurisdiction, the FHWA
and the Applicant {lexibilily in
determining the measures appropriate to
each individual property necessary {0
generate a net benefit. Deference is
given 1o officials with jurigdiction, wha
Tave special expertise in the property.
1o determine positive outcomes where
there will be a use of the property by a
{ransportation project.

Through the review of all the
corments, it was noted that some
questions or confusion might be
attributable to the inconsistent use of
the terms Section 4(f) “land”’,
“property” and “'resource” throughout
Section 4(f) regulations, guidance,
documents and even the statute itsalf.
For this final programmatic evaluation,
the term “property” has been used as
consistently as possible, when not
quoted fram or directly related to the
language of an existing document.

Net Benefit

Several commenters asked for further
clarification an what constitutes a “net
benefit” and who makes that
determination.

The DO suggesied thai the term “net
benefits” is subjective and could
patentially lead to counterproductive
proposals. DOL recommended that the
definition of “net henefit” to Section
4(f) praperty be expanded and clarified.

Both the ACH and the MDSHA
questioned how and by whom the
determination of “'net henefit” would be
made. Several commienters algo
recommended that criteria be developed
to ensure that people with knowledge
about the property have key roles in the
determination of net benefit.

There is a wide range of what will
constitute a net benefit, which will vary
depending an the property and the
project situation. In other waords, net
henetit determinalion is property and
project specific, rather than generally
subjective, and the development of
criteria would serve to restrict the
ability to develop mutually agreeahle
net benefits. For this reason the FHWA,
the Applicant and the official(s) with
jurisdiction must work collaboratively
to define and agres upon what ia
reasonable and required to achisve a net
benefit to a particaler Section 4(f)
properly, on a case-by-case lrasis, Each
of the participants plays an important

roie in this joint determination to ensure
that individual resource experts will be
involved, Net benefit is a joint decision,
but it is only one of the prerequisiies 1o
application of this programmatic
gvaluation. Consistent with the
responsibilities and authorities
provided by Section 4{f) itself, the
FHWA will determine whether the
proposed action satisfies the
applicability criteria for the use aof this
pro%rammatic evaluation.

The AASHTC recognized one major
difference in thiz programmatic
evaluation compared to the existing
programmatic evaluations rel ated to
historjc properties considered under the
National Historic Preservation Act. In
some ceses, this programmatic
evaluaticn could apply where a Section
106 “adverse effect’”” finding has been
made. The AASHTQO, however,
expressed some concern that it would
apply only if the project had a net
benefit on each individual historic
property affectad by the project and
recomunanded that the programmatic
avalualion allow the net *‘benefit”
finding to be made for the project as
whole rather than sach individual
property affected by a project. Similarly
the NYSDOT recommended revising the
net benefit finding to apply io the
project as a whole, as a change more
likely to promate environmental
stewardship.

As noted earlier, this programmatic
avaluation does not allow for the waiver
or relaxation of existing Section 4(f}
standards ar the judicial interpretation
of the Jegislative requirements. As such,
each Section 4(f) protected property
must continue to be cansidered
individually as is currently required for
any project or Section 4(f) evaluation.
Gemerally speaking, impacts and
benefits to individual Section 4(f)
properties must be considered when
applying the Applicability criteria. An
individual Section 4(f) property, such as
an historic district or park complex,
might have multiple components. The
net benetit must be achieved for an
individual Section 4(f) praperty and for
the functions and valuses that gualified
that property for Section 4(f) protection.
Although a historic district may
experience a net benefil and be
appropriately covered by this
programmatic evaluation, each property
within the historic digirict that is
individually eligible for the National
Register and is used by the project must
be considered separately under this
programmatic avaluation, if it applies,
or in an individual Section 4(f)
gvaluation.

There can he impacts to the functions
and values of the Section 4(f) property,
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but these impacis cannoi reach a lavel
of “substantial diminishment” as
determined by the FTHWA, This
determination will be made in
conguliation with the official{s) with
jurisdiction. For jnstance, there may be
general agreement among the FHWA,
the Applicant and the official(s) with
jurisdiction that an overall enhancement
to a Section 4(f) property is achievable.
However, if the official with jurisdiction
beljeves that the fanctions and values
that made the property eligible for
Section 4(f) protection will be
gubstantially diminished upon
campletion of the project, then the
FHWA must find that the programmatic
avaluation is not applicable and that the
protected property requires the
preparation of an individual Section 4(f)
gvaluation.

The AASHTO recommended that the
et benefit finding take into account the
likely future condition of the historic
property if the transportation project is
rot implemented, e.g., the potential far
demolition of the historic praperty by a
private landowner.

The revised definition of net benefit
included in the final programmatic
svaluation addresses this comment, in
pari. This determination relies on a
comparison of Section 4[f) functions
and values of the property without the
transportation project and use to
determine net henefit,

The WIDOT commented that
agresments on what constitutes net
benafit” could be difficult to reach
amuong-the stakeholders involved.

The WIDOT recognized the potential
difficulties that may occur when
working out the details sufficiently
enough that all officials with
jurisdiction are satisfied that a net
benefit will result. Because the range of
what constitutes a net benefit will vary
from property to property, by the
official(s] with jurisdiction, and by the
policies of both the FHWA and the
Applicent, creative measures uged to
achieve net benefits on a project level
should be developed and shared with
{he larger environmental and
transporiation community the form of
“Bast Practices,” The flexibility
inherent within the language of the
programmatic evaluation provides
official(s) with jurisdiction an
opportunity and incentive to participate
in efforts that maintain and achieve
henefits to Section 4(f} properties under
their protection. The Applicant and the
FHWA are encouraged ta communicate
he benelicial qualities of the
programmatic evaluation with the
official{s) with jurisdiction in order to
maximize its potential benefit to the
Section 4{{) property.

Saveral commenters noted that the
use of tha term “'net benefit” is
inconsistent throughout the
programmatic evaluation. 1t was unclear
whether there merelv needs to be a net
benelit, or does the project have to
preserve, rehabilitate, enhance, and
have a net benefit. It was further noted
that in some situations, it would be
difficuli to argue that the project does
all four even though it may have an
ovarall net benefit.

From these comments and others, the
FHWA recognizes the need to clarify the
term “net benefit.”” Therefore, as noted
above, the definition of net henefii has
been modified and simplified for
consistency in the final programmatic
evalnation, This definition clarifies that
the resulting Section 4(f) functions and
values of the property are "‘better.”
overall, than if the project did not use
the Section 4(f) property. The “net
benefit” determination may be based on
a numher of approaches to mitigate and
minimize harm as long as there is an
overall enhancement or betierment from
the future do-nothing or avoidance
condition.

As previously discussed, further
instruction has heen provided in this
programmatic evaluation on how the net
benefit is determined and by whem it is
dstermined.

The NPS expressed concern with the
definition of “net benefit” and objected
ta the inclusion of the “substantial
diminishment” requirement without
providing standards for measuring what
is ar is not substantial.

The subjectivity of individual values
and functions of a significant Section
4(f) property demonstrate the variability
of impacts, mitigation, and net benefits,
thus, providing guidance or strict
criteria on this deiermination may be
viewed as overly prescriptive. There is

. similar subjectivily and context in

determining *'substantial
diminishment,” For these reasons, it is
important to consider the ingight of the
official(s) with jurisdiction when it
comes to deciding “net benefit” and/or
‘guhstantial diminishment” and the
officials with jurisdiction are in the best
position to assist in these
determinations. Therefore. some
deference should be given fo tha
officials with jurisdiction when
determining if the project will
“substantially diminish” the activities,
features or ativibutes that qualify the
property for Section 4(f) protection. And
this determination is essential ta
deciding if there is & “net benefit.” It
agreement on net benefit cannoi be
reached, this programmatic evaluation
will not apply to the property.

Officials With Jurisdiction

Addressing park, recreational,
wildlife and waterfow] resources and
cultural, histaric, and tribal properties
within a single nationwide
programmatic evaluation has created
seme confusion when discussing
coordination with appropriate
individuals or official(s) with
surisdiction. Several comments were
received that reflect a general concern
about the definition and intended role
of the official(s) with jurisdiction.

For example, the AHC asked that the
programmatic evaluation clarify who
has official jurisdiction over Section 4(f)
property and whether it must take the
SHPQ's advice into cansideration.

A substantial effort has been made to
clarify language in the final
progranumatic evaluation. Consistent
with existing Section 4(f) regulations
and guidance, whichever of the SHPO
and/or THPO has responsibility under
the Section 106 regulations is
considered the official with jurisdiction
over an historic property. The FHWA
must seek and consider the opinion of
the SHPO when determining affect
under the Section 106 regulations and
would likewise, under Section 4(f), seek
the opinian of the SHFQ as an official
with jurisdiction when determining
whether a net benefit will result from
the Section 4(f) use of an historic site.
In an example of an historic park owned
by a municipality that was purchased
with funding from the Land and Water
Congervation Funds Act, the officials
with jurisdiction would be the
nrunicipal parks department and the
SHPO. All officials with jurisdiction
must agree with a net benefit
determination to a Section 4(f) property
for this programmatic evalvation to
apply. Coordination with the NP3
wonld also be required in this case,
relative to iis responsibilities under the
LWCFA, to assist in defermining
appropriate and acceptable mitigation
for the projeci’s Section 4(f) use.

Section 106 Integration

Several commenters expressed &
desire to improve the integration of
Section 4[f) requirements with those of
the Section 106 process. The NYSDOT
commented that the programmatic
eveluaticn would do little or nothing to
streamline the Section 4(f) process with
respect to an historic property. The TEM
recommended that the programmatic
evaluation “adopt” the canciusion of
the Section 106 process such that, ifa
project has been found 1o have no effect,
no adverse effect, or results in a MOU
that addresses adverse effecis, it should
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be exempt from Section 4(f)
requirements on that basis,

The current laws and regulations
continue 1o apply. The FHWA has, ta
the extent consistent with both laws,
cambined the common elements of the
two processes for this programmatic
evaluation. Much of the coordination
required, the assessment of impacts, and
mitigation is basically the same whether
intended to comply with NEPA, Section
106G or Section 4{D). An integrated
approach that satisfies multiple
requirements is congistent with existing
FHWA policy to use the NEPA process
as the *nmbrella”’ under which all
anvironmental and related laws and
regulations are addressed. It is within
{he unique requirements of Section 4(d)
that this programmatic evaluation will
provide relief in the preparation ofa
single evaluation rather than a draft and
a final, the eliminatien of cerlain
internal FHWA reviews, and the
alimination of project-by-project review
by the DOI and the USDA, and the HUD,
all of which are now required for an
individual Section 4(f) evaluation.
Section-by-Section Analysis

Revisions ware made to several
sections of the pragrammatic evaluation
hased upon either suggestions ar
comments received. The substantive
changes not discussed ahove are
considered in this Section-by-Section
Analysis,

Preamble

In response {0 comments, the
Preamble hias been revised to improva
its consistency with the main body of
ihe programmatic evaluation and to
respond to the comments received.

Examples

Several comments were received on
the examples provided in the draft to
illustrate application and
implementation of the programmatic
evaluation. These examples have bean
rewritten to provide further clarity on
the use of the programmatic evaluation.

The TXDOT commented on the
axample of a renovated historic railroad
station with the opinion that such
renovation, if completed in compliance
with the Secretary of Interior's
Standards and Guidelines, should regult
in a “no adverse effect” determination,
and thus, no 4{f) analysis would be
requirsd.

In specific instances, where the
purpose of a project was to improve an
existing transportation facility, the
observation of the TXDOT would be
correct (as provided in 23 CFR
771.135(f)). Bowaver, for situations not
covered by 23 CFR 771.135(f), the

FHWA's determination of “no adverse
affect,” as defined by the regulations
implementing the NHPA, and its
subsequent concurrence by the SHFO,
would not necessarily eliminate the
neead for a Section 4({) evaluation, The
programmatic evalnation provides
additional flexibility in addressing
adverse impacts and Section 106
“adverse effects™ to historic property,
where, natwithstanding these impacis,
there results an overall enhancement of
the Section 4(f) property. I the example
cited above, if the Applicant or the
FHWA developed plans to renovate the
higloric railroad station in such a way
that the fanctions and values of the
station were enhanced yel the design
still did not meet the Secretary of
Intarior's Standards and Guidelines
(e.g., due to changes necessary 10
comply with the Americans with
Dissbilities Act), the project might still
qualify for this programmatic
evaluation. The example has besn
rewritien for clarity.

The MDSHA commenied on the
example where a Section 106 adverse
effect determination was rendered; that
it was not clear how the programmatic
evaluation could be applied as the
official with jurisdiction would be
contradicting itself by agreeing that the
action had a beneficial effect.

This resuti would depend upon the
enhancement and mitigation provided
and, in the end, how the cfficials with
jurisdiction view the results of that
mitigation and enhancement, The
FHWA may determine that a project has
an adverse effect as defined in the
Section 106 regulation on a particular
function or value of a Section 4(f}
property, but for the programmatic
evaluation to apply there cannot be a
“suhstantial diminishment” of the
activilies, features, and attributes that
quality the property for Section 4(f)
protection. Not every adverse effect rises
{o the level of substantial diminishment.
For instance, the removal or moving of
one coniributing component of a
historic district may result in an
imprevement to the access or continuity
of the overal] property. An example
would be the creation of a pedesirian
promenade within the historic district
that recreates a lost element of the
district and improves its economic
vitality. Additionally, the Section 108
process does not consider the future do-
nothing alternative, yet within this
programmatic evaluation the future do-
nothing is considered when deiermining
net benefit. Therefore, the SHPO,
without conflict, may concur with an
adverse effect determination under
Section 106, but may agree that the
prapased project has a net benefit and

will not result in substantial
diminishmen! of the property under this
programmatic evaluation.
© When the FITWA utilizes this
programmatic evaluation,
docamentation should be requested
fram the official(s) with jurisdiction that
a net henefil will result from .
implementation of the project and that
there is no substantial diminishment of
protected activities, features or
attributes of the protected property. This
agreement may be incorporated into the
Section 106 Agresment or other
correspondence related to the Section
106 consultation process where the
Saction 4{f) pretected praperty is
hisioric, however, it should be clear that
the Section 4(f) related request is
separate and dislinct from Seciion 108
consultation. If a historic property also
meels other Section 4(f) eriteria (i.e.,
historic park) and there are multiple
officials with jurisdiction, they also
have a role in determining net benefit,
In response to the comments received
concerning needed guidance and in
recognition of the need io further clarify
the intendad use of this programmatic
svaluation, the examples from the draft
were rewritten and new examples were
added.

Iniroduction

Referring to the last sentence of the
Introduction, the NP3 commented that
the listing of these few programs in the
proposed programmatic evaluation
might lead to the incorrect
interpretation that the list is all-
inclusive rather than a sampling.

. Net to mislead any intending user of
the programmatic evaluation, the partial
listing has been remaved and the
portion of the all-inclusive discussion
stating, “any ather applicable Federal
environmental requirements’” was
retained. )

Applicability

The WIDOT commenied that the
proposad programmatic evaluation is
lmited i its scope and will apply only
to a small subset of prejects.

Initially, utilization of the
progranimatic evaluation may he
limited, but over time it is anticipated
that it will have increaced use a8
Applicents, the official{s) with
jurisdiction, and the FHWA learn how
to incarporate actions beneficial fo
Section 4(1) properties into
transportation projects and realize the
reduction in regulatary and internal
review times that will result from the

- .application of this programmatic

evaluation.
The TXDOT and others requested
clarification of language found in
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Applicability, ltem Numbers 4 and 5,
which contain discussions of the rales
of “all parties” and ““other appropriate
parties.” It was suggested that this be
clarified ip avoid the appearance of
subjectively defining these categories on
a case-hy-case basis and recommend
referencing Section 106 language for
“ronsulting parties.”

The concern expressed in this
comment is recognizad and the
recommendation has heen adopted in
pert. The language has been reworded to
eliminate ““other appropriate parties,”
This change respects the distinction
Tetween Section 4(f and 36 CFR part
800.

The NP'S commented that the success
of existing ‘‘minor involvement”
programmatic Section 4{f) evaluations
has hesn due to the following factors, (1)
they are restricied to improvements on
essentially the existing alignment, (2)
the maximuin acreage limitations are
defined, and (3) they do not apply to
proj]g:cts for which an EIS is prepared.

The essence of this programmatic
gvaluation is distinet from the existing
‘“ominor uses” programmatic evaluations
in that its application is dependent on
a resulting positive outcome insiead of
a minor use. For this reason its
application is appropriate and allowable
in conjunction with both existing and
new alignments. The maximuin-acreage-
allowable criterion was specified in the
programmatic evaination for minor uses
of parks, recreation areas and wildlife
and waterfow] refuges to assist in
defining minar use in spatial terms. The
amount of property used is not an
appropriate factor in determining the
net benefit and may inappropriately
limit application of this evaluation in
some cases. Therefare, the application
of this programmatic will remain the
same so as not to reduce its potential
effectiveness and application.

Since this programmatic evaluation
can provide the impetus nacessary 10
develop creative measures of avoidance,
minimization, and enhancement for
impacts 1o pratected Section 4(f)
properiies, it is appropriate for use with
all environmental class of actions,
including ElSs, in which the
applicability criteria is satisfied.

The NPS and DOI noted that the
programmatic evaluatior does not
clearly define the role of agencies
lLolding a contractual or real estate
interest in the subject property.

‘We do not believe it is necessary to
specify a criterion that singles out the
NPS or any other agency in determining
applicability of the programumatic
gvaluation. Such an encumbrance
would not be affected by FHWA's
Section 4{f) determination, Where the

NPS or anather agency has the "“last
word”, under another statute, that
responsibility remains intact. A
sentence was added to the final
programmatic evalualion requiring
courdinalion with the apprepriate
agency, where such encumbrances axist,
to clarify the process. |

For Section 4(f) properties, other than
privately owned historic resources, the
FHWA and the Applicant shall pursue
with due diligence, during early stages
of project development, determination -
of whether or not the property in
question received n LWCFA grant. i the
Applicant or the FIWA have congerns
abont whether a park area might have
received a LWCF grant they should
contact one af the Nalional Park Service
field offices or Stale Agency, as listed in
the “Contact List"” on the following Web
site; Iittp://www.nps.govincre/
programs/Iwef/protect.itin.
‘Administrators have databases of grant-
assisted sites that will help them to
determine whether Fund protections
apply; also some States have their own
grant programs that afford similar
protection. Additiona! information and
addresses for National Park Service
Offices and State Liaison Officers for the
Land and Water Conservation Fund can.
be found at the foliowing Web site:
http://www.nps.gov/ncrc/programs/
hwef/protect. html,

The NEPA documentation, project file
or Section 4(f) documentation shall
include evidence of the determination.

The DO suggested that “National
Historic Landmarks’* should be
explicitly identified as National Register
eligible property and that additional
stipulations to address situations that
involve National Natural Landmarks be
added.

Since there is no distinction between
National Historic Landmarks and other

. National Register eligible propertiss

where Section 4{f) is concerned, the
draft language is retained. Alsc, the
progranunatic evaluation would apply
to those National Natural Landmarks
that met the statutory definition ofa
Section 4(f) protected property.

The NPS eﬁsu expressedp concern that
the FHWA will have the "sole
responsibility” for determining whether
a public park area will recaive a net
benefit, The programmatic evaluation
requires the FHWA to reach agreement
with the officisls with jurisdiction;
therefore, FHWA will naver have the
*gole responsibility” for determining
net benefit,

As stated abave, the language in the
fina} programmatic evaluation addresses
the soncerns of the NPS, If agreement is
not reached among the FHWA, the
Applicant and official(s) with

jurisdiction, then the programmatic
avaluation cannot be used, If, for
example, the NPS requires full
replacement of federally encumbered
property pursuant to LWCFA, then that
ohligation will continue to require at
Jeast full replacement of the impacted
land as determined under that slatute
whether or not there is a net benefit
finding. This holds true for any
necessery provision, whether Federal or
State, that relates to the impacts of a
Section 4(f) property. This is why early
consultation and input from all
appropriate official(s) with jurisdiction
is necessary and required.

The MDSHA commeniad on an
apparent discrepancy between one of
the examples and the Applicability
section. The MDSHA nates thal the
Applicability section states that the
programmatic evaluaiion may be
applied if, among other things, the
project does not require the demolition
or major alteration of the characteristics
that qualify the property for the NRHP.
Yet the example of the reconstructed,
deterioraied historic featire was
desmed appropriate, even given the
adverse effect determination.

Changes have been made to the
Applicability section ta address this
concern. Additionally, the example has
been rewritten for clarity. There is no
discrepancy as the example is for a
reconstruction of a contributing
element, which the SHPO, as the official
with jurisdiction, deems to be a net
benefit to flie property when compared
io the do-nothing alternative, which
lsaves the wall in a deteriorated
condition. Even though the FHWA
could determine and the SHPO concur
that the removal and reconstruction of
tha wall would be an adverse effect
under Section 106, the SHPQ or THPO
could find that the project results In an
ovarall benefil. The programmatic
gvalnation allows for impacts of some of
the functions and/or values of the
property as loug as there is a collective
improvement and there is no substantial
diminishment to fliese functions and
values that originally qualified the
property for protection.

Relating this back to the example at
hand, even though the wall is
consiclered an imporiant function or
value in determining Section 106
significance of the historic property, the
reconsfruction of the wall is neither
considerad a substential diminishment
ner a major alteration but rather an
fmprovement over its existing
condition, fhe anticipated condition of
the future no-build and the condition of
the historic site itself, theraby qualifying
as a net benefit,
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The MDSHA commented on
Applicability, ltem Number 4, and
identified a perceived duplication af
Section 106 and Section 4(f) efforts, The
MDSHA asked whether an adverse
effeci on an historic property is obviated
by a net benefit to the resource such
that, there will not be a need for a
Section 106 MOA. The CALTRANS
added that the SHPO's or THPO's
writlen determination of no adverse
effect under Section 106 should suffice
as evidence of written agreement under
Applicability, Ttem Number 5 to
eliminate the need for additional efforts
on the part of the SHPQ ar THPO,

Where required by 36 CFR part 800,
an MOA or Programmatic Agreement
would be a prerequisite for Section 4(f)
approval under this programmatic
avalnation similar to the Final
Nationwide Section 4(f) Evaluation and
Approval for Federally-Aided Highway
Projects with Minor Involvements with
Historic Sites and the Programmatic
Section 4(f] Evaluation and Approval for
FHWA Projects thai Necessitate the Use
of Historic Bridges. The conditions and
measures {0 achieve a net benefit may
Iz established in the MOA. However,
the MOA, or any additional or separate
documeniation, must clearly record that
agreement has been reached amang the
officials with jurisdiction, the FHWA
and the Applicant and all appropriate
documentation must be retained for the
project record consistent with NEPA
project documentation retention
practices and policies.

In summation, any written agreement
developed as part of the Section 1086
process can suffice for the Applicability
criteria of this programmatic evaluation
if such agreements (typically MQAs)
include an agreement by the officials
with jurisdiction that the project results
in a nel benefit to a profected Section
4(f} property. However, all the officials
witl jurisdiction may not want to be
party io a Section 106 agreement and
other Section 108 parties not necessarily
the “officials with jurisdiction.”

Regarding Applicability, Item Number
4, the AHC commented that “such
measures” are “vagua and weak'’ and
recommended that this be a stronger,
more specific statement.

The language in Applicability, Item
Number 4 is consisient with existing
programmatic evaluations and is
retained with minor editorial changes in
the final version. The language allows
for flexibility that makes the
programmatic evaluation as viable a
procedural option as possible while
being as responsive to the expert
apinions of the official(s) with
jurisdiction and the varied qualities of
the properiies they manage. ‘

The NYSDOT commented on the
“gubsiantial diminishment”
requirement related 1o determining “nat
benefit” in the Applicability section. It
suggesied that the requirement is
contrary to the concept of “net henefit”,
weakens the concent and narrows the
opportunity to effectively benefit the
Tesource.

Programmatic evaluations by their
nature are limited to projects that mest
a specific set of facts and applicability
reguirements, A project that will result
in a substantia} diminishment of any of
the functions or values that originally
qualified the property for Sectian 4()
protection shauld be evaluated using an
individual evaluation. The wording of
this programmatic evaluation is
designed to ensure that a net benefit is
achieved without substantial
diminishment of the functicns or values
[features or attributes) that make the
property eligible for Section 4(1)
protection. 5till, thers is flexibility in
determining what function or values are
keys to the properties’ eligibility for
protection and what constitutes a
substantial diminishment of those
functions and values.

Aliernaiives

The AHC commented that it is
difficult to discern how the
programmiatic evaluation helps the
FHWA when it ccmes to its avoidance
alternatives analysis and the PennDOT
recognized that the programmatic
evaluation limits the alternatives that
must be analyzed and documented.

The PennDOT is correct; the
avoidance alternatives that must be
considered are all-inclusive. This
approach is consistent with the existing
programmatic evaluations.

The DOI sugpested that the “Dao
Nothing Alternative” be replaced with
the term “No Action Alternative,” in
accordance with NEPA puidance.

To avoid confusion, the term *'"Do
Nothing Alternative” will be retained,
as it is consistent with the other
programmatic evaluations.

The PennDOT recommended that the
“qualitative importance ar value’ of
gach Section 4(f) resource should be
considerad in determining whether or
not an avoidance alternative is feasible
and prudent. Tt further recommended
that for historic properties, the
condition and ownership shauld be
ponsidered as well.

The programmatic eddresses those
situations where the transportation use
resulis in en overall enhancement of the
property as agreed 1o by the official{s)
with jurisdiction, the FHWA and the
Applicant. The ability to benefii the
property must be factared into the

faasible and prudent determination. The
consideration of the avoidanca
alternative comes from the Section 4(f)
statutory requirements, which have not
chenged, The Section 4(f) legislation
addresses historic properties regardless
of ownership of the property.

Findings

The DO recommended revising the
firgt sentence o indicate that to apply
the programmatic evaluation to a
preject, the required no-action and
avoidance alternatives must e found
not feasible and prudent through a
written determination.

The warding has been changed n
reflect the comment,

The DOT suggested inserting the
phrase “jeopardize the continued
exislence of any endangered or
threatened species or result in the
destruction ar advarse madification of
designated critical habitat,” before the
phrase “substantial damage to
wetlands”. The suggested language has
been incorporated.

The NYSDOT commented on the
proposed language, *'An accumulation
of thess kinds of prahlems must be of
extraordinary magnitude when
compared to the proposed use of the
Section 4(f] land to determine that (the
avoidance) alternative is not feasibie
and prudent.” It was suggested that this
approach would sesm more valid in the
context of 2 full 4(f} evaluation where
there is a net negative effect to a historic
property, than in & programmatic
evaluation context where ihe “net”
effact is positive.

This langnage is consistent with
existing Section. 4({) implementation
policy and has been incorporated in
essence. The tirst condition of Section
4(f) use is the determination that ne
feasible and prudent avoidance
alternatives exist. The programmatic
avaluation must include this
determinaticn in order to facilitate
compliance with the statule and
regulations, This programmatic
evaluation identifies the variables that
must be considered when meking the
determination of feasible and prudent.
Application of this programmatic
evaluation is aptional and an individual
avaluation may be prepared at the
discrelion of the Administration in
those cases where it is appropriate.

The AHC asked about how the
gvidence of no feasible and prudent
alternative will be collected and
distributed.

Appropriate evidence that no feasible
and prudent alternative to the use of
Section 4(f) property exists must be a
part of the FHWA's adminisirative
record for the project. This supporting
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informaiion and determination will be
documented in the appropriate NEPA
document or project record consistent
with current Section 4(f) policy,
guidance and the requirements of this
programmatic evaluation.

The AHC also asked about what
would constitute a “substantial increase
in cost” and suggested that we include
an approximate ligure or at least a
percentage.

The FHIWA, in consultation with the
Applicant, will determine what is
considered a substantial increase. The
language is identical to that used in
previcus programmatic gvaluations.

The AHC commented that Findings
2(e) seem to be intended to play one
resource improvement against another's
adverse effect.

The statement found in Findings 2(e)
is not intended ta play one property
against another. The purpose of the
statement is to give appropriate
consideration and weight to the
beneficial measures of the project when
determining whether an alfernative is

rudent and feasible.

In regard Lo item number 2(e), the
NPS guestioned whether “'a missed
opportunity” to benefit a Section 4(f)
property has any relevance in
determining whether or not an
alternative is feasible and prudent,

Saction 4(f) established a two-fold
emphasis for the Secretary of
Transportation: to protect and to
gnhance significant resources identified
for special consideration. To date,
programmatic gvaluations have focused
on projects with minor impacts 1o these
protected properties. This programmatic
evaluation is designed to aliow the
FHWA, the Applicant and official(s)
with jurisdiction over the Section 4[f)
properties, to lack for opporiunities
where transportation actions can
enhance Section 4(f) properties, even
where there is a use of some property.
Benause a net benefit on a property can
only be determined when all parties
agres, the programmatic avaluation will
only be used when it is deemed
appropriate and in the best interests of
the protected property. To ensure that
2{g) is not abused or equated foa low
bar, we included language to clarify thet
for a project to qualify for 2(e) there
must be 2 substantial missed
opportunity to benefit a Section 4(f)
property.

Mitigation and Measures To Minimize
Harm

Several commenters indicated a
confusicn regarding the wording of this
section and offered suggestions. The
principal reason is the combination of
“Measures to Minimize Harm” and

“Mitigation Measures.” When put
together, commenters read il as
“Maasures to Minimize Harm and
Measures to Minimize Mitigation™
Obviously this is not the intent;
however, 1o rectify this
misunderstanding the language has been
changed o read: “Mitigation and
Measures to Minimize Harm."”
Although, measures to minimize harm
are considered mitigation, this language
is consigtent with the Section 4(f)
statute.

Coordination

The NPS recommended that the
programmatic evalnation require that all
projects be coordinated with the
appropriate DOL bureaus.

As noled earlier, for those projects
where an agency or burean of DOT is an
official with jurisdiction, or where the
LWCFA applies, coordination will be
necessary as a pracedure in mesting the
applicability requirements and approval
of this programmatic svaluation.

Another comment questioned the
gtaternent regarding the need for the
FHWA to coordinaie with the United
States Coast Guard (USCG) before
applying the programriatic evaluation
to projects requiring a Section 9 Bridge
permit.

When the proposed programmatic
evaluation was issned, the USCG was
still a part of the USDOT and therefore
it had Section 4(f) responsihilities. Since
that time, the USCG has been relocated
to the U.8. Department of Homeland
Security, eliminating its Section 4[f)
responsibility. However, the USCG still
Tas responsibility related to issuance of
Section 9 Bridge permits. Wording has
been changed. fo remove coordination
with the USCG relative to Saction 4(f)
compliance.

The WIDGOT nated that the
constructive consultation of
transportation officials, the officials
with jurisdiction and resource agency
staff is encouraged.

Consultation is not only encouraged,
it is required, For this programmaiic
evaluation to be successful, gaod
coordination and consultation are
imperalive.

Public Involvement
There were no substantive comments

regarding this section and no changes
have been made.

Approval Procedure

The AHC asked, relative to the last
sentence of Item Number 6, if the
Advisory Council on Historic
Preservation agreed to review all
programmatic svaluations.

The iast sentence in ltem Number 6 of
the Approval Procedures in the draft
programmatic should have baen a
separale paragraph. The purpose of the
gtatement in tha draft was lo indicate
thet the ACHP and other agencies had
been given the opportunity to review
and comment on the draft, Furthermare,
the FHWA consulted with the AGHP,
the DOI and (he NP8 prior to finalizing
the programmatic evaluation. To avoid
confusion, this statement has been
removed from the final programmatic
evaluation,

Examples of Intended Use

One example of a net benefit to a
historic property would be the
recanstruction of a deteriorated or Jost
historic feature (such as a rock wall or
auxiliary building) where miiigation
related {o Section 106 consultation
includes the reconstruction of the
feature in a slightly different lacation
bacause of the design requirements of a
needed improvement to the adjacent
transportation facility. Consultation
pursuant to Section 106 of the National
ilistoric Preservation Act (16 U.5.C.
4701) would likely result in an ‘‘adverse
effect” determination. However, the
SHPO, the FHWA, and the Applicant all
agree that the reconstruction woul
enhance those qualities for which the
property was determined eligible, even
with the removal and replacement of the
historically assaciated feature. this
case, the existing FIWA Final
Nationwide Soction 4{f) Evaluation and
Approval for Federally-Aided Highway
Projects with Minor Involvements with
Historic Sites wonld not be applicable,
but if SHPQ, as the official with
jurisdiction, agrees that the impacts do
not reach a lavel of substantial
diminishment, the FHEWA may
determine that this programmatic
evaluation would be applicable if the
avaluation finds that the use of the
property is prudent.

A second exampls invalves a partial
or even total relocation of a Section 4(f)
property (such as a community park) to
a location within the community that
weuld have a greater value and use 10
that community. 1r: this case, the
existing nationwide minor use
prograxunatic could not be used
becauss the take of land would exceed
the limitation included in it and would
impair the use of the remaining Section
2{f) land. Again, this programmatic
avaluation would be applicable if the
officials with jurisdiction agres that the
partial {or total) relocation would be a
nel henefit to the park and that the
relocation does not result in the
substantial diminishment of the
activities, feature or atiributes for which
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the park is protected under Section 4(f).
For instance, this programmatic
evaluation can apply where fhe officials
with jurisdiction identily a net henefit
due to exisling inadequate or unsafe
access conditions to a park which
presently minimizes the use of the park
and the partial relocation can provide
cafe acoess; ov in a situation where a
park has minimal public use due to
changes in adjacent land use and where
the officials wilh jurisdiction agree that
the Lota) relocation will be of greater
park or recreational value to the
community.

A final example is the rehabilitation
ol an historic railroad station to
mainiain its major historic elements and
{o permit its contimued use as a histaric
transportation facility. In some cages,
quch rehabilitation, even with
considerable sensitivity to the historic
character of the resource, cannot be
accomplished without a Section 106
adverse effect determination, and
neither the regulatory provision at 23
CFR 771.135{f) related to historic
transportation facilities nor the historic
site programmatic conld be used. The
acverse effect may be caused. far
example, by modifications ta provide
access for the disabled or by interior
reconfiguration to provide retail space
to keep the station economically viable
as a transportation facility. The SHFO,
as the official with jurisdiction, may
concur with the FHWA determination of
“'adverse effect,” but may also recognize
the net benefits of the restoration of the
station and the assurance of its
continued use may greatly outweigh the
adverse effect, i.e., nat substantially
diminish the gualities for which the
praperty was determined eligible,

TS]GTB will be situations when this
programmatic evaluation would not
apply. For example, the owner ofan
individually eligible historic building
les abandoned the building so that it is
likely to continue to deteriorate. The
trangportation agency proposes to
demolish the building for a
fransportation impraverent, and aprees
1o record the building in accordance
with the standards set by the Historic
American Building Survey (EIABS) priar
10 its demolition. In the project design
year (20 years hence) without the
project, the building may he effectively
demolished through neglect. In the
design year of the project, the building
will be demolished but a record of the
building will be made. Although having
the record of the demolished building is
an improvement over not having sucha
record, it s nat a net benefit to the
resource, ag the resonrce will no longer
exist. Therafore, this programmatic
evaluation wouid not apply because it

requires that there be a resource to
veliich a net benefit would result. In this
case, an individual Section 4{f)
evaluation would be needed. On the
other hand, if the same abandoned
historic building (contrilating
component) lies within a large
commercial histoxic district, where the
officials with jurisdiction (i.e. the
SHPO) concur with an “adverse effect”
determination pursuant to Section 106
consultation, but determiine that the
removal of the building with
appropriate mitigation will have a net
lLenefit to the historic district as the use
of the resource (historic district) by the
srapsporiation project will improve
access or parking which will likely
improve the sconomic viahility of tha
majority of the historic district, thus
determining that the use will nol rise 10
the level of “subsiantial diminishment”
of the gualities of the resource. In such
a situation, this programmatic
evaluation might be applied.

The FHWA recognizes and
appreciates the effort of all partias who
provided commenis for consideration in
the development and finalization of this
programmatic evaluation,

Authority: 48 T.8.C. 303; 23 U.5.C. 138; 48
CFR 1.48.

Issued on: April 13, 2005.

Mary E. Peters,
Federal Highway Adminisiraior.

The text of the FHWA Programmatic
Section 4(f) Evaluation and Approval for
Transportation Projects That Have a Net
Benefit to a Section 4(f) Property is as
follows:

U.S. Department of Transportation

Federal Highway Adminisiration
(FHWA]

FINAL

Programmatic Section 4{f) Evaluation
and Approval for Transportation
Projects That Have a Net Benefitio a
Section 4(f) Property

This nationwide programmelic
Saction 4(f) evaluation [programmatic
avaiuation) has been prepared for
gertain federally assisied fransportation
improvenment prejects on existing or
new alignments that will use property of
a Section 4(f) park, recreation area,
wildlife or waterfowl refuge, or hisioric
property, which in the view of the
‘Admin{stration and official(s) with
jurisdiction over the Section 4(f)
property, tlie use of the Section 4(i)
property will result in a net benefif to
the Section 4(f) property. Definitions:

“ Administration” refers to the Federal
Higlhway Division Administrator or
Division Engineer (as appropriate].

“Applicant” refers to a State Highway
Agency or Staie Department of

Transportation, local governmental
apercy acting through the State
Highway Agency or Slate Depariment of
Transportaiion,

A “net benefit” is achieved when the
transportation use, the measures 10
minimize harm and the mitigation
incorporated into the project results in
an overall enhancement of the Section
4(f) properly when compared to hoth the
future do-nothing or avoidance
aliernatives and the present condition of
the Section 4(f) property, considering
the activities, features and atirihutes
that qualify the property for Section 4(f)
protection, A project does not achieve a
“not benefit” if it will result in &
gsubstantial diminishment of the
function or value that made the property
eligible for Section 4(f) pratection.

“Dfficial(s) with jurisdiction™ over
Section 4(f) praperty (typically) include:
for a park, the Federal, Stats or local
park authoritiss or agencies that own
and/cr manage the park; for a refuge, the
Federal, State or local wildlife or
waterfow] refuge owners and managers;
and for historic sites, the State Historic
Praservation Officer (SHPO) or Tribal
Historic Presarvation Officer (THPO),
whichever has jurisdiction under
Sectiom 106 of the National Historic
Preservation Act (16 U.S.C. £705).
Applicability

The Administration is responsible for
review of sach transportation project for
whiclh: this programmatic evaluation is
contemplated to determine that it meats
the criteria and procedures of this
progra;matic evalustion, The
information and determination will be
inciuded in the applicable National
Envircnmental Policy Act (NEPA)
decumentation and administrative
record. This programmatic evaltation
will riot change any existing procedures
far NEPA compliance, public
involvement, ar any other applicable
Faderal environmental requirement.

This programmatic evalnation
satisfies the requirements of Section 4(f)
for projects meeting the applicability
criteria listed below. An individual
Spetion 4(f) evaluation will not need o
be pre]pared for such proiects:

1. The proposed iransporiation project
uses a Section 4{f) park, recreation area,
wildlife or waterfowl refuge, or historic
sile.

2, The proposed project includes all
appropriate measures o minimize harm
and subsequent mitigation necessary to
preserve and enhance those features and
values of the property that originally
qualified the property for Section 4(f)
pratection,

3. For historic properties, the project
does not require the major alteration of
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the characteristics that qualify the
property for the Netional Register of
Historic Places (NRHP) such that the
property would no longer retain
sufficient integrity to be considered
eligible for listing, Far archeological
properties, the project does nat require
the distutbance or removal of the
archaeological resources that have been
determined important for preservation
in-place rather than for the information
that can be obiained through data
recovery. The determination of a major
alteration or the importance to preserve
in-place will be based an constltation
consistent with 36 CFR part 800,

4. Far historic properties, consistent
with 36 CFR part 800, there must be
agreement reached amongst the SHFPO
and/or THPO, as appropriate, the
FHWA and the Applicant on measures
to minimize harm when there is a use
of Section 4(f) property. Such measures

must be incorporated into the project.

5. The official(s) with jurtsdiction
over the Section 4(f) property agree in
writing with the assessment of the
impascts; the praposed measures 10
minimize harm; and the mitigation
necessary to preserve, rehabilitete and
enhance those features and values of the
Seciion 4(f) property; and that such
measures will result in a net henefit to
the Section 4(f) property.

5. The Administration determines that
the project facts maich those set forth in
the Applicahility, Allernatives,
Findings. Mitigation and Measures to
Minimize Harm, Coordination, and
Public Involvement sections of this
programmatic evaluation.

This programmatic evaluation can be
applied to any project regardless of class
of action under NEPA.

Alternatives

To demonstrate that there are no
feasible and prudent alternatives to the
use of Secticn 4(f) property, the
programmatic evalnation analysis must
address alternatives that avoid the
Seciian 4(f) property, The following
zlternatives avoid the use of the Section
4{f) properiy:

1. Do nothing.

2, Improve the transportation facility
in a manner that addresses the praject’s
purpose and need without a use of the
Section 4(f) property.

3, Build the transporiation facility at
a location that does not require use of
the Section 4{f) property.

This lst is infended 1o be all-
inclusive. The programmatic evaluation
does not apply if a feasible and prudent
alternative is identified that is not
discussed in this document. The project
record must clearly demonstrate that
oach of the above alternatives was fully

gvaluaied before the Administration can
conclude (hat the programmatic
evaluatipn can be applied to the project.

Findings

For this programmalic evaluation 10
De atilized on a project there must be &
finding, given the present condition of
the Section 4(f) property, that the do-
nothing and avoidance allernatives
describad in the Alternatives section
above are not feasible and prudent. The
findings {1, 2, and 3. below) must be
supported by the circumstances,
studies, consultations, and other
relevant information and included in
the administrative record for the project.
This supporting information anc
determination will be documented in
the appropriate NEPA document and/or
project recard consisient with current
Section 4(f) policy and guidance.

To support the finding, adverse
factors associated with the no-build and
avoidance alternatives, such as
environmental impacts, safety and
geometric prablems, decreased
transportation service, increased costs,
and any other factors may be considered
eollectively. One or an accuniulation of
these kinds of factors must be of
extraordinary magnitude when
compared to the proposed use of the
Section 4(f) property to determine that
an alternative is not feasible and
prudent. The net impact of the do-
nothing or build alternatives must also
consider the function and value of the
Section 4(f) property before and after
project implementation as well as the
physical and/or functional relationship
of the Section 4(f) property to the
surrounding area or community.

1. Do-Nothing Alternative.

The Do-Nothing Alternative is not
faasible and prudent because it would
neither address nor correct the
transporiation need cited as the NEFA
purpose and need, which necessitated
the proposed projsct.

2. Improve the transportation focility
in a manner thot addresses purpose ond
need withou! use of the Section 4{f)
property.

It is not feasible and prudent to avoid
Section 4(f) property by using
engineering design or trans portation
gyslem management technigues, guch as
minor location shifts, changes in
engineering design standards, use of
retaining walls and/or other structures
and traffic diversions ar other traffic
management measures if implementing
such measures would result in any of
the following:

(a) Substantial adverse communily
impacts to adjacent homes, businesses
ar other improved properties; or

() Substantially increased
transporistion facility or structure cost;
or

(c) Unique engineering, traffic,
mainienance or safety problems; or

(d) Substantial adverse social,
economic or environmental impacts; ar

{8) A suhstantial missed opportunity
to benefit a Section 4(f) property; or

(1) Identified trangportation needs not
being mel; and

(g) Impacts, costs or prablems would
be fruly unusual, vnigue ar of
extraordinary magnitude when
compared with the proposad nse of
Saction 4(f) property after taking inta
account measures 1o minimize harm and
mitigate for adverse uses, and enhance
the functions and value of the Section
4(f) property.

Flexibility in the use of applicable
design standards is encouraged during
the analysis of these feasible and
prudeni allernatives.

3. Build a new facility at a new
Jocation without a use of the Section 4{f)
property.

It is not feasible and prudent to avoid
Section 4(f) property by constructing at
a new location if:

(a) The new location would not
address or correct the probiems cited as
the NEPA purpose and need, which
necessitated the proposed project; ar

(5} The new location would resull in
substantial adverse social, economic or
environmental impacts (including such
impacts as extensive severing of
productive farmlands, displacement ofa
substantial number of families or
businessas, serious disruption of
community cohesion, jeopardize the
continued existence of any endangered
ar threatened species or resulting in the
destruction or adverse modification of
their designated critical habitat,
substantial damage to wetlands or other
sengitive natural areas, or greater
impacts to other Section 4(f) properties);
ar

(). The new location would
substantially increase costs or cause
subistantial engineering difficultias
{such as an inability to achieve
miinimum design standards or to meet
the requirements of various permitting
agencies such as thase involved with
pavigation, pollution, or the
environment); and

(d) Such problems, impacts, costs, or
difficulties would be truly unusual or
anique or cf extreordinary magnitude
when compared with the proposed use
af the Section 4(f) property after taking
into account proposed measures to
minimize harm, mitigation for adverse
use, and the enhancement of the Section
4[N property’s functions and value.




20630

Federal Register/ Vol 70, No. 78 [ Wednesday, April 20, 2005/ Notices

Flexibility in the nse of applicable
design standards is encouraged during
the analysis of feasible and prudent
alternatives.

Mitigation and Measures To Minimize
Harm

This programmatic evaluation and
approval may be used only for projects
whare the Administration, in
accordance with this evaluation,
ensures that the proposed aclion
includes all possible planning to
minimize harm, includes appropriate
mitigation measures, and that the
official{s) with jurisdiction agrae in
writing.

Coordination

In early siages of project development,
each projsct will require coordination
with the Federal, State, and/or local
agency official{s) wilh jurisdiction over
{lie Section 4{f) property. For non-
Faderal Section 4{f) properties, Le.,
State or locs] properties, the official(s)
with jurisdiction will be asked o
identify any Fecieral encumbrances.
When encumbrances exist, coordination
will be required with the Fadaral agency
responsible for such encumbrances.

Copies of the final written report
required under this programmatic
evalnation shall be offered to the
afficial(s) with jurisdiction over the
Section 4(f) property, to other interestad
parties as part of the normal NEPA
project documentation di giribution
praciices and policies or upon request.

Public Involvement

The project shall inclnde public
involvement activities that are
consistent with the specific
requirements of 23 CFR 771,111, Early
coordination, public invalvement and
project development. For & project
where one or mere public meetings or
Learings are held, in formation on the
proposed use of the Section 4{f}
property sball be communicated at the
public meeting(s) or hearing{s).

Approval Procedure

This programmatic eveluation
approval applies only after the
Administration has:

1. Determined that the project meets
the applicability criteria set forth in
Applicabilily seclion;

2, Determined that all of the
alternatives set forth in the Findings
section hava been fully evaluated;

3. Determined that the findings in the
nrogrammatic evaluatien (which
conclude that the aliernative
recommended is the only feasible and

rodent alternative) result in a clear net
henefit to the Section 4(f) property;

4. Determined that the project
complies with the Mitigation and
Measures to Minimize Harm section of
this document;

5. Determined {hat the coordination
and public invelvement efforts required
by this programmatic gvaluation have
been successfully completed and
necessary writien agreements have heen
obtained; and

6. Documented the information that
clearly identifies the basis for the above
determinations and ASSUTANCES.

[FR Doc. 05-7812 Filed 4-18-05; a:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF TRANSPORTATION

Federal Motior Carrier Safety
Administration

[Docket No. FMCSA—2005-20930 (PDA—
21

Application by American Trucking
Associations, inc. for a Preemption
Determination as 1o District of
Columbia Requirements for Highway
Routing of Certain Hazardous
Materiais

AGENCY: Fedaral Motor Carrier Safety
Administration (FMCSA), United Stetes
Department of Transportation [DOT).
ACTION: Public notice and invitation to
comment,

SUMMARY: FMCSA invites interested
parties to submit commenis oD 1
application by The American Trucking
Associations, Ine. for an administrative
determination as io whether Federal
hazardous materials transpartation law
preempts highway routing requiremenis
of the District of Columbia in restricting
transportation of certain hazardous
materials,

pATES: Comments received on or before
June G, 2005, and rebuttal comments
Teceived on or before July 19, 2005, will
be considered before an administrative
ruling is issued. Rebutial comments may
discuss only those issues raised by
comments received during the initial
comment period and may not discuss
new issues.

ADDRESSES: You may submit comments,
identified by DOT DMS Docket Number
FMCSA~2005-20930, by any of the
foliowing methodls:

e Federal eRulemaking Portal: hitp://
www, regulations.gov. Follow the
ingtructions for submiiting comsmerts.

« Agency Web site: hitp://
dms.dot.gov. Follow the instruciions for
suhmitting comments en the DOT
electronic docket site.

s Fox:1-202-493-2251.

o Moil: Docket Management Facility:
U.5. Department of Transportation, 400
Seventh Streel, SW., Nassif Building,
Room PL-401, Washington, DG 20580 -
0001. Please submil three copies of
written cominents.

« Haond Delivery: Submit three copies
of written comments to Room PL-401
on the plaza level of the Nassif Building,
400 Sevenih Strest, SW., Washington,
DC, between & a.m. and 5 p.n.,, Monday
through Friday, except Federal holidays.

Instructions: Comments must refer to
Docket Number FMCSA-20056-20830.
All comments received will be posted
without change to Irttp://dms.dat.gov,
including any personal information
provided. For detailed instructions on
submitting comments, see the “Public
Participalien” heading of the
SUPPLEMENTARY INFORMATION section of
this document. For a summary of DOT’s
Privacy Act Statement ar information on
how 16 obtain a complete copy of DOT’s
Privacy Act Statement please see the
“Privacy Act” heading of the
SUPPLEMENTARY INFORMATION section.

Decket: For access to the docket to
read the application or comments
raceived, go to hitp://dms.dot.gov at any
time or to Room PL-401 on the plaza
level of the Nassif Building, 400
Seventh Street, SW., Washington, DG,
betwean € am and 5 pm, Monday
through Friday. except Federal holidays.
FOR FURTHER INFORMATION GONTACT: Mr.
William: Quade, Chief, Hazardous
Materials Division (MCG-EGH), (202)
256-2172; Federal Motor Carrier Safety
Administration, U.S. Department of
Transportaiion, 400 Seventh Street,
SW,, Washington, DC 20590--0001.
Office hours are from 7:45 am. to 4:15
p.an., e.t., Monday through Friday,
except Faderal holidays.
SUPPLEMENTARY INFORMATION:

Public Participation

A copy of each comment must also be
sent to Richard Moskowitz, Assistant
General Counsel, American Trucking
Associetions, 2200 Mill Road,
Alexandriz, VA 22314, Certification of
zending a copy to My, Moskowitz must
accompany your comments. (The
following format is suggested: “T certify
capies of this comment have heen sent
to Mr. Moskowitz at the address
specified in the Federal Regisier.”)

The DMS is available 24 lours each
day, 365 days each year. You can get
electronic submission and retvieval help
and guidelines under the "“help” saction
of the DMS Wab site. If you want us 10
notify you of receiving your commants,
please include a self-addressed,
stampad envelope or postcard or print
the acknowledgemeant page displaying
after receipt of en-line comments.




